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London Drugs Limited Appellan:

Dennis Gerrard Brassart and Hank
VanwmkE:l Respondzntr
and

Kueﬁne &.Nagel International Lid. and |
Federal Pioneer Limited Third Parties

and l

General Truck Drivers and Helpers Local
Union No. 31 Intervensr

INDEXED AS: LONDON DRUGS LID. y. KUEBNE & NAGEL
INTERNATIONAL LTD,

File No.: 21980.
1991; October 29; 1992: Cctober 29,

Present; La Forest, 1’Heurcux-Dubé, Sopinka, Cory,
McLachlin, Stevenson® and Iacobucct 10,

' ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Torts — Negligence — Duty of care — Transformer
being stored in warehouse facility — Warehouse
employees negligently. damaging transformer. ——
Whether employees owed duty of care to empioyer’s
custimer — Whether employees can benefit from limita-
tion- of lability clause in contract of storage befween
" emplayer and customer.

Contracts — Privity of contract — Limitation of lia-
bility clause — Trangormer being stored in werehouse
facility — Warehouse employees negligently damaging
transformer ~— Whether employees owed duty of care to
employer’s customer — Whether employees can benefit
from limitation of liability clause in contract af Sforage
between employer and customer.

The appellant delivered a transtormer to a warchouse
company for starage pursuant fo the terms and condi-

London Drugs Limited Appelante

C.

Dennis Gerrard Brassart et Hank
Vanwinkel Iuimés

et

Kuehné & Nagel International Lid. et
Federal Pioncer Limited Mises en cause

et

General Track Drivers and Helpers Local
Union No. 31 intervenant

1992 GanLll 41 (SCC) -

REPERTORIE: LONDON DRUGS LTD. ¢. I([}EHN]] &

" NAGEL INTERNATIONAL LTD,

A

" tions of a standard form contract, which incloded a hmt- J

¢ Stevenson J. ook mo part In the judgment,

Ne du greffe: 21980,
1991: 29 octobre; 1992: 29 oclobre,

Présents: Les juges La Forest, L'Heoreux-Dubs,
Sopinka, Cory, McLachEin Stevenson® et Tacobucei.

EN APPEL DE LA COUR B'APPEL DE LA COLOMBIE-
BRITANNIQUE

Responsabilité délictuelle-— Négligence — Obliga-
tion de diligence — Transformateur gardé dans un
entrepdt - Transfermatewr endommagé en raison de Ia
négligence d'employés de Pentrepdt — Les employés

avaient-iis une obligation de diligence & ["égard du

client de l'employeur? — Les employés pewvent-ils invo-
guer la clause de limitation de responsabilité du contrat
d'entreposage conclu par Uemployeur et le client?

Contraty — Lien contractuel — Clause de Hmitation
de responsabilité — Transformateur gardé dans un
ertrepit — Tmmfarmatcur endommagé en raison de la
négligence d'employés de Uentrepit — Lex employés
avaient-ils une obligation de diligence a I"égard du
client de Uemployeur? — Les employés pewveni-ily invo-

quer ig clause de limitation de responsabilité du contrat

d'entreposage conciu par I’ emp!oyeur et le client?

1.’ appelante 4 livié & une entreprise &' entreposage un
transformatevr qui devait &tre entreposé conformément
aux modalités d’un contrat type, qui comportait une

* Le juge Stevenson o’x pas ptis part au jugcment,



392

- LONDON DRUGS v, KUEHNE & NAGEL INTERNATIONAL  lacobucci J.

[1992]-3 S.C.R,

the tart action are proved. The Hability of the corn-
pany to the plaintiff is determined under the ordi-
nary rales applicable to cases of vicarious liability.
If the tort is related to the ¢omtract, the next ques-
tion to be resolved is whether any reliance by the
plaintiff on the employee was reasonable. -The
question here is whether the plaintiff reasonably
relied on the eventual legal responsibility of the
defendarits under the circumstances.

In this case, as I noted, the tort was relaied to the
contract and any reliance by the plaintiff on
Vanwinkel and Brassart was not reasonable.

Disposition

I would dismiss the appeal, allow the cross-
appeal and dismiss the action against thc employ-
ees, w:th costs throughout.

The judgment of L'Heureux-Duhé, Sopinka,

~ Cory and Iacobucci IY. was delivered by

IAcopucct J-—This appeal and cross-appeal
raise two: principal issues; (1) the duty of care
owed by employees to their employer’s customers,
and (2) the extent to which employees can claim
the benefit of their employer’s contractual limita-
tion of l1ab1hty clause,

1. Facts ,

' The facts are not complicated, On Angust 31,
~1981, Tondon Drugs Limited (hereinafter “appel-
Iant“) delivered a transformer weighing some
7,500 pounds to Kuehne and Nagel International
Lid. (hereinafter “Kuehne & Nagel”) for storage
parsuant to the terms and conditions of a standard
form contract of storage, The transformer had been
purchased from its manufacturer, Federal Ploneer
Limited, and was to be installed in the new ware-
. house facility being built by the appellant, The
- confract of storage included the foﬂowmg hmlta-
tion of llabﬂlt}l clause:

Brassart.

h

des défenders sur le plan juridique.

envers le demandear si les éléments de Paction
délictuelle sont établis, La responsabilité de la

société envers la-demanderesse est déterminée

selon les régles ordinaires qui s'appliquent aux
affaires de responsabilité du fait d’autrui. Dans le
cas d'un délit lié & un contrat, il fant se demander
s'il était raisonnable pour le demandeur de faire
confiance A Vemployé. Ioi, i) §’agit de savoir i,
dans les circonstances, la demanderesse a comypité
raisonnablement sur la responsabilité éventuclle

141 (SCO)

‘En Yespece, comme je l'ai fait remarquer, leZ
délit était 1ié au contrat et il n’était pas raisonnable =
pour la demanderesse dr: se fier & Vanwmlcel et a8

I"I

1962.C

Dispositif

Je rejetterais le pourvox, Y accueillerais le pour-
voi incident ef. je rejetterais 1'action contre los
employés, avec dépens.dans (outes les cours,

Version frangaise du jugement des juges
L'Heureux-Dubé, Sopinka, Cory et Iacobucu
rcndu par

LE JUGE TACOBUCCL-Les présents ponsvol prin-
cipal et pourvoi incident portent essentieliement
sur deux questions, soit 1) I'obligation de diligence
qu'a Pemployé envers la clienttle de son’
employeur et 2) la mesure dans laquelle employé
peut invoquer 1a clause contractnelle de limitation .
de la responsabilité de son employeur.

L Les faits _
Les faits sont simples. Le 31 ao0t 1981, London

Drugs Limited (ci-aprés I'«appelante»} a livi€ a
Kuehne and Nagel Intérpational Ltd. (ci-apres

. «Kuehne & Nagel») un transformateur pesant

quelque 7 500 livies qui devait tre entreposé con-
formément aux. modalités d’un conteat type d'en-
treposage. Acquis auprés de son fabricant, Federal
Pioneer Limited, le transfortnateur devait étre ins-
tallé dans le nonvel entrepdt que 1"appelante était -
en train de construire. Le contrat ¢’entreposage
comportait 1a clanse sonivante de limitation de la
responsabilivé;
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CLIABILITY - Sec. 11(a} The responsibility of a ware- .
houscman in the absence of written provisions is the

_ reasonable care and diligence required by the law.

(¥) The warehouseman’s liability on any one package is
limited to $40 unless the holder has declared in writing
a valuation in excess of $40 and paid the additional
charge specified to cover warehouse liability.

" With full knowledge and understanding of this
clause, the appellant chose not to obtain additional
insurance from Kuehne & Nagel and instead

arranged for its own all-risk coverage. At the time

of entering into the contract, the appellant knew, or
can be assumed to have known, that Koehne &
Nagel’s employees would be responsible for mov-
ing and upkeeping the transformer.

"~ On September 22, 1981, Dennis Gerrard Bras-
sart and Hank Vanwinke] (hereinafter “respon-
dents™), both employees of Kuehne & Nagel,
received orders to load the transformer onto a
trnck which would deliver it to the appellant’s new
warehouse. The respondents attempted to move the
transformer by lifting it with two forklift vehicles

when safe practice required it to be lifted from -

above using brackets which were attached to the
transformer and which were clearly marked for
that purpose. While being lifted, the transformer
toppled over and fell causing damagu:s in the
amount of $33,955.41.

Alleging breach of contract and negligence, the

appellant brought an action for damages against

© respondents. ITn a judgment rendered on April 14,
1986, Trainor J. of the Supreme Court of British
Colummbia held that the respondents were person-
ally Hable for the full amount of damages, limiting

Kuehne & Nagel’s liability to $40 and dismissing .

the claim against Federal Pioncer Limited. On
March 30, 1990, the majority of the Court of
Appeal allowed the respondents’ appeal and
reduced their lability to $40. The appellant was
granted leave to appeal to this Court on December
7, 1990, [1990} 2 S.CR. viii. The respendents

[TRADUCTION] RESPONSABILITE - Al .112) En I'ab-

sence de dispositions éerites, I'entreposeur est tenu de
faire preuve de la prudence et de la diligence raison-
nables que requiert !a Joi.

b) La responsabilité de {'entreposeur I égard d™un colis
donné est limitée 3 40 §, A moins que !'entrepositaire
n'ait déclaré par écrit que [a valeur de 'objet en cause
est supérievre 2 40 § et qu’il nlait acquitté fes frais sup-
piémentaires spécifiés pour qu’il y ait msyonsablhte
accrue de I'entreposenr,

SCC)

Connaissant ot comprcnant parfaitement cetfe ™~
clanse, |'appelante a cheis: non pas de souscrire <
une assurance supp]émentane aupres de Kuebne & 7 =
Nagel, mais plutdt de s’organiser pour sousctire sa =

- propre assurance tous risques. Au moment de con-

clure le contrat, 'appelante savait que desom
employés de Kuehne & Nagel seraient chargés du+
déplacement et de I’entretien du trabsformatenr, on
on peut présumer qu’elle le savait.

Le 22 septembre 198‘],' deux vemp}o}rés de

- Kuchne & Nagel, Dennis Gerrard Brassart et Hank

Vanwinkel} (ci-aprés les «intimés»), ont recu or-
dre de charger le transformateur & bord d’un
camion en vue de le livrer au nouvel entrepdt de
I'appelante. Les intimés ont tenté de déplacer le
transformatenr en le soulevant a 'aide de deux
chariots élévateurs i fourche, alors que la pradence
commandait de le hisser par des points d’attache
nettement prévus a cette fin, Le transformateur a
alors basculé et est tombé, ce qui a entrainé des
dommages. s'élevant a 33 955,41 §.

Invoguant 1'inexécution du contrat et la négli-

.. gence, I'appelante a intenté upe action en dom-
Kuehne & Nagel, Federal Pioneer Limited, and the

mages-intéréts contre Kuehne & Nagel, Tederal
Pioncer Limited et les intimés, Dans un jugement -
vendu le 14 avril 1986, le juge Trainor de la Cour
suplcme de la Colombie-Britannique a tenu les

{ntimés personnellement responsables de la totalité
_ des donnmages causés, a limité la responsabilité de
Kuehne & Nagel & 40 § et a rejeté action intentée

contre Federal Pioneer Limited. Te 30 mars 1990,
1a Cour d’appel, A la majorité, a accucilli I'appel

. des intimés et a abaissé le montant.de Jeur respon-

sahilité & 40 §. Le 7 décembre 1990, ["appelante a
regu 1'autorisation de se pourvoir devant notre
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have cross-appealed in order to argue ihat they
should be completely free of liability. A written
intervention was made by the General Truck Driv-
ers & Helpers Local Union No. 31, the union
authorized to negotiate the collective agreement
with Kuehne & Nagel which, at all material times,
governed the respondents’ employment relation-
ship. ' )

1. Tudgments in the Courts Below

A. Supreme Court of British Columbia (1986),
2 B.CLR. (2d) 181

Trainor 1. held that Federal Pionees Limited was
not nepligent in its manofacturing -and packaging
of the transformer, On the other hand, he found the

respondent .cmployees negligent in their handling:

of the transformer, but imited Kuehne & Nagel’s
vicarious liability to $40 in accordance with the
limitation of hability clause found in the contract
of storage. According to the fdal judge, the main
issue was whether this clause also limited the
respondents” liability to $40.

After a review of the relevant jurisprudence, the
trial ;udge held that there is no general role in Brit-
ish Columbid barring an employee from being
sued for a tort committed in the course of carrying
out the very services for which the plaintiff had
contracted .with his or her employer. This was said
_in answer to the respondents’ argument that they

Cour, [1990] 2 R.C.S. viii. Les intimés ont formé
un pourvoi incident afin. d’gtre dégagés de toute
yesponsabilité. General Truck Drivers & . Helpers

* Local Union No. 31, le syndicat autorisé  négo-

.should be given the prétection of the limitation of

liability clause since their negligence was not an
“independent tort” in itself, but rather negligence
in the very course of pérforming the contract
between their employer and the appellant,

~ An alternative submission at tial was that the
respondents could benefit from the clause in ques-
tion since the appellant, in the circomstances of
this case, had binpliedly consented to the limitation
. of liability extending to the conduct of Kuehne &
Nagel’s employees. The circumstances relied on

“h

cier avec Kuehne & Nagel la convention collective
qui, pendant toute la période pertinente, régissait
les relations de travail des intimés, a prodult une
mtcrventmn écrife.

1. Les jugements des tribunaux d'instance infé-(y
rieure

O
' 25
A Cour supréme de la Cai‘a'm};rze'-Bamﬁ:zmmj‘gntawr

(1986), 2 B.C.L.R. (Zd} 181

anLll

Le juge Trainor a conclu que Federal PioneerO
Limited n'avait pas fait presve de négligence dansg)
la fabrication et I’embailage du transformateur. Par®
contre, il a jugé que les employés intimés avaient
manipulé le wransformatenr de maniére négligente,
mais il a limité & 40 §. la responsabilité du fait
d’antroi imputée 3 Kuehne & Nagel, conformé-
ment A la clause de limitation de la’ responsabilitg
que contenait le contrat d’entreposage. Selon le
juge de premitre instance, il S’agissait sustout de
déterwiiner si cette clauso avait également pour
effet de limiter 3 40 $ la responsabilité des intirmés.

Apres avoir cxaminé la jurisprudence applica-
ble, le juge de’ premiére instance a.statué qu'il

.w’existe, en Colombie-Britannique, aucine régle

générale qui ampéche de poursuivie un employs

. pour un délit commis pendant 1a preqtanon des ser-
" vices mémes que vise un contrat intervenu entre le

demandevr et Pemployewr de cet employé. It
répondait ainsi & 'argument des intimés selon
lequel ils deviaient bénéficier de la protection de la
clause de limitation de la respousabilité vu que lear
négligence ne constituait pas en soi un «délit indé-

" _ pendant», mais une négligence survenue dans

'exécution méme du contrat fiant leur employeur
et }’appclaute

En premitre instance, on 4 avancé un argument
subsidiaire selon lequel les intimés pouvaient
bénéficier de Ja clause en question puisque 1'appe-
lante avait, en 'occutrence, consenti tmplicitement
4 ce que la hirnitation de la responsabilité s'ap-
plique: également 2 la conduite des employés de
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were the. appellant’s- knowledge. that employees

would be handling its transformer, its knowledge
and acceptance of the limitation of liability clause,
and its decision to purchase its own insurance. In
essence, the argnment was that the appellant had
voluntarily accepted the risk of damage flowing
from the respondents’ negligence and should
accordingly bear the cost of the damages. While
the trial judge expressed sympathy for this submis-
sion, he felt that accepting it would require rewrit-
ing the contract; a course “not open to me”,

Accordingly, Trainor J. held that the limitation
of liability clause in the contract was not available
to the respondents who were thus Hable for the full
amount of damages caused to the transformer,

B. Court of Appeai of British Columbia (1990)
45.B.C.L.R: (2d) 1

The Court of Appeal, sitting exceptionally as a
panel of five, reversed the judgment against the
respondents by a four-to-one majority. With the
exception of Hinkson J.A. (who was silent on the
issue), all justices acknowledged that privity of
confract was a major obstacle to the respondents’
claim to the benefit of the limitation of liability
clause. However, using different approaches, the
majority concluded that the respondents’ liability
was nonetheless limited to $40. McEachern
C.JB.C. and Wallace J.A. adopted what has been
" referred 1o as a “tort Einalysm Writing separaie
reasons, they were of the vpinion that the duty of
care owed by the respondents fo the appellant was,
in all the circumstances, qualified so as to limit the
amount of recovery to $40. Preferring a “contract
analysis”, Lambert J.A. implied a tetm in s, 11(b)
of the contract of storage which extended the limi-
tation. of Liability to the respondents and then
apparently applied the agency/unilateral contract
exception to the docteine of privity. For his part,
Hinkson J.A. concluded that the 1espondents. did
net owe any dufy of care towards the appellant and
he would have fmpesed no hablhty whatsoever on
them. Finally, Southin J.A., in dissent, said the

Kuehre & Nagel. On invoquait le fait que I’appe-
lante savait que des employés manipuleraient le
transformateur, qu'elle avait pris connaissance de
la clause de limitation de la responsabilité et |'avait
acceptée, et qu'elle avait décidé de souscrire sa

-propre assurance. On faisait valoir essentiellement

que ¥ appelante avail volontairement accepté le ris-
que de dommages résultant de la négligence des
intimés et devait donc supporter le cobit des dom-
mages subis. Bien gue le juge de premigre instance (5

@it considéré d an bon ceil cet argument, il a estimé O

qu’y faire droit reviendrait 2 réécrire le contrat, ce =
qu’il [TRADUCTTON] «ne m'est pas loisible de-:r
faires,

anLll

¥n conséquence, le juge Trainor a statué que les ©

e ; . o
intimés ne pouvaient pas invoquer la- clause de

limitation de la regponsabilité figurant au contrat, ~
de sorte qu'ils étaient responsables de Ja totalité

des dommages causés au transformateur.

B. Cour d’appel de la Colombie- Bm‘anmque
(1990), 45 B. CLR (Zd) 1

Constituée exceptmnncllament de cing juges, la
Cour d'appel 4, 4 raison de quatre juges contre un,
infirmé le jugement défavorable aux intimés. A
I'exception du juge Hinkson {qui ne s’est pas pro-
nencé sur la question), tous les juges ont.reconnu
que le principe du lien contractuel on de la relati-
vité des contrats constituait an obstacle majeur a la
revendication par les intimés du bénéfice de la
clause de limitation de la responsabilité. Cepen-
dant, les juges formant la majorité ont conclu, en

_procédant de maniéres différentes, que la responsa-

bilité des intimés était néanmoins limitée A 40 §.
le juge en chef McEachern de la Colombie-
Britannique et le juge Wallace ont en recours i ce
qu’on a appel€ une analyse fondée sur la responsa-
bilité délictuelle («analyse délicticlle»). Ils ont
exprimé, dans des motifs distincts, 1'opinion” que,

compte tenu de toutes les circonstances, 1'obliga-
_tion de diligence des intimés envers I'appelante

était atténuée de maniére a limiter le montant de

Vindemnité & 40 $. Préférant une analyse fondée

sur le droit des contrats («analyse contractuelle»),

. le juge Lambert a déduit du texte de I'al. 112) du

contrat d’entreposage 'existence d’une condition’
qui £tendait la limitation de la responsabilité aux
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present action was in respass 10 goods, not in neg-
ligence, and accordingly the appellant could
recover against the respondents for the cost of
repair to its transformer.

Because of the importance of the issues
mvolved in this case and the variety of approaches
taken by the members of the Conrt below, a fuller
discussion of the reasons of the Court of Appeal is
warranted.

(1) Reasons of McEachers C.I1B.C.

McEachern C.J;B.C; began his reasons with an
analysis of the doctrine of privity of contract as it
applies in this area of law. He reviewed the author-

" ities, in particular Scruttons Lid v. Midland Sili-

cones Lid., [1962] A.C. 446 (H.1.}, New Zegland
Shipping Co. v. A.- M. Satterthwaite & Co. (The
Eurymedon ), [1975) AC. 154 (P.C.), and the deci-
sions of this Court in Greenwood Shopping Plaza
Lid. v. Beattie, [1980] 2 S.C.R. 228, and {TO—In-
ternational Terminal Operators Lid, v, Miida Elec-
tronics Inc., {1986} 1 S.C.R. 752. He distinguished
the case at bar from The Eurymedon and from
- ITO—International Terminal Operators on the
basis that the bills of lading in those cases clearly
defined the “commercial intention” of the parties
and the courts therein were simply giving effect to

this inlention by permitting non-party stevedores

- to rely on limitation of liability clauses. In the case
at bar, however, McEachern CJB.C. felt there

was Do ascertainable commercial intention with

respect to s, 11 of the contract of storage. Moreo-

ver, there was no evidence to support a finding of f

tinst or agency. McEachern C.1B.C. disagreed
" with the approach of Lambert J.A. who implied a
term into the contract extending the benefit of the
clause to the respondents. According to him, there
. were no pleadings or evidence in support of such
an interpretation. Accordingly, he felt bound by

intimés et il a alors apparemunent appliqué 'excep-
tion du mandat on du contrat unilatéral au principe
du lien contractuel. Pour sa part, le juge Hinkson a
conclu que les intimés n’avaient aucune obligation
de diligence envers I’appelante et il les aurait
dégagés de toute vesponsabilité. Enfin, dans sa dis-
sidence, le juge Southin a affirmé que ’action éait
fondée non pas sur la négligence, mais sar |'af-
teinte 3 i possession mobiliere. Blle a donc statué
que ['appelante pouvait se faire indemniser, par legy
intimés, des frais de réparation de son transformal?
feur, . ““‘

B
<t

* Etant donné I'importance des questions en litiges
dans la présente affaire et la diversité des fagons de
procéder des juges de la Cour d’appel, il y a lieu dé—’
procéder 3 une analyse plus globale des motifs dezn '
cette cour. ) a

1) Les motifs du juﬁﬁ en chef McEachern

Le Juge en chef commence, dans ses motifs, par
analyser le principe du lien contrdctuel gui s’ap-
plique dans ce dowaine du droit. Il examine fa
jurisprudence, notamment les améts Scruttons Lid,
¢, Midlaond Silicones Lid., {1962] A.C. 446 (H.L.),
New Zealand Shipping Co. c. A. M. Satterthwaite
& Co. {The «Eurymedon»), (19751 A.C. 154
(C.P.), ainsi que les arréts de notte Cour Green-
wood Shopping Plaza Lid. c. Beattie, {1980]

. 2-R.C.S. 228, et ITO—International Terminal

Operators Lid, c. Miida Electronics Inc., [1986] 1
R.C.S 752. 1l établit entre le présent.cas et les
affaires Eurymedon. et ITO—lInternational Termi-
nal Operafors une distinction fondée sur le fait
que, dans ces deux derniers cas, les connaisse-
ments définissaient clairement F«intention com-
merxciale» des parties et que les tribunaux ont sim-
plement mis A exéountion cette intention en
permettant & des tiers manutentionnaires d'invo-
guer les clauses de limitation de la responsabilité,
Dans la présente affaire, le juge en chef
McEachern a cependant estimé qu'il n’y avait .
aucune intention commerciale. vérifiable relative-
ment & Part, 11 du contrat d’enireposage. En outre,
aucun €lément de prevve n’établissait Uexistence

. d’upe fiducie ou d’'wn mandat. Le juge en chef
‘McBachern n’a pas souscrit 3 la fagon de procéder

du juge Lambert qui a déduit 1'existence dans le
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the decision of this Court in Greenwood Shopping
Plaza, supra, to hold that the respondents were
without the protection of the contract.

Having said this, McEachern CJ.B.C. embarked
upon a tort analysis. At the outset, he stated that
- the respondents were “clearly under a duty to take
reasonable care of the [appellant’s] transformer
under the Iaw as it existed both before and after
Donoghue” (p. 22). The real questlon was whether
this duty, or the consequences of its breach, should
be modified in this case. ‘The Chief Justice held
that Anns v. Merton London Borough Council,

[19781 A.C. 728, applied by this Court in |

. Kamloops {City of) v. Nielsen, [1984] 2 S.CR, 2,

is sufficient anthority to conclude that it is neces-

sary to look ‘at all the circumstances before decid-
_ing the nature and consequences of a breach of the
duty of care, if any, which an employee owes to

his or her employer’s contractuzal partner. The
" “most significant fact™ in this case, according o
McEachern C.J.B.C., was that the respondents
were acting in a contractual setting in which the
appeliant had -voluntarily agreed with their
employer that the latter wounld exercise reasonable
care and diligence and that the right -of recovery
for a breach would be limited to $40. In his words,
the parties established their “own law for this
transaction”. In the Chief Justice’s opinion, a con-
tract between two parties may be relevant in deter-

mining tort rights and duties arising -within the

contractual matrix. He stated it would be unreason-
“able to conclude that the appellant relied on
Kuehne & Nagel's obligation under the coniract
* for the first $4C of any damage, looking to the
tespondents for the balance. Further, it would be
unreasonable to expect the respondents to be aware
that they might be relied upon beyond the extent to
" which their employer’s lability was limited.
Finally, it is reasonable that the appellant’s remedy
for the respondents’ tort shonid be no greater than
that which the appellant agreed would be imposed
upon their ernployer. In view of these circum-

contrat d*une condition qui étendait anx intimés le

- bénéfice de la clause: Selon lui, aucun argument ni
* aucun élément de preuve n'étayaient une telle

interprétation. Par conséquent, il s’estimait tenu, -
en raison de I'arrét de notre Cour Greenwood
Shopping Plaza, précité, de statues que les intimés
ne bénéficiaient pas de la protection du contrat.

—n

Apres avoir dit cela, le juge en chef McEacherr3
a entrepris une analyse fondée sur la responsabilitdny
délictuelle. 1] a affirmé, au départ, que les intimés;;
avaient [TRADUCTION] «neitement [’obligation e
prendre. Taiscnnablement soin du transformateurg
[dc 1"appelante], selon le droit app]icahle. tant avaan
qu'aprés Tatrét Donaghue» (. 22). Il s’agissait ey
fait de déterminer si cette obli gation ou les COn‘iB-m
quences d’un manquement & celle-ci devraient &tre
modifiées en I'espece. Le Juge en chef a statné que
I'arrét Anns ¢. Merfon London Borough Council,
[1978] A.C. 728, appliqué par noire Cour dans
Kamioops (Ville de)} c. Nielsen, [1984] 2 R.CS. 2,
est suffisant pour conclure qu'il est nécessaire de
tenir compte de toutes les circonstances pour déter-
miner la nature et les conségquences d’un manque-
‘ment A 'cbligation de diligence, s'il en est, qu’a
I'employé envers le cocontractant de son

" employeor. Selon le juge en chef McEachern, le

TTRADUCTION] «fait le plus révélateur» dans la pré-
sente affaire était que les intimés agissaient dans

“un cadre contractuel ot I'appelante avait délibéré-

ment convenu avec leur employeur que ce dernier
ferait preuve d’une prudence et d'une diligence
raisonnables et que tout droit & une indemnité en
cas d'inexécution serait limit¢ 2 40 §. Pour repren-
dre I'expression qu'il a ntilisée, les parties ont éta-
bl leur [TRADUCTION] «propre droit relativement i
cette opération». De l'avis du Juge en chef, un
coutrat liant deux parties pent étre utile pour déter-
miner les droits et obligations en matigre délic-

“tuelle qui preneent naissance dans le cadre con-
' tractuel. ¥ a affirmé qu’il serait déraisonnable de
. conclure que ["appelante invoguait 1’obligation qui
~incombait & Kuehne & Nagel aux termes du con- .

trat, quant 4 la premiere tranche de 40 $ de dom-

. mages, pour s’en remetire aux intimés quant au

reste. De plus, il serait déraisonnable de s'attendre
a ce que les intimés soient conscfents qu’ils peu-
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stances, McEachern C.J.B.C. would limit the
" respondents’ liability to $40..

{2) Reasong of Hinkson 1A,

The reasons of Hinkson J.A. are limited to the
issue of whether the respondents owed a duty of
care to the appellant. Hinkson I.A. reviewed the
jwisprudence starting with -Donoghue v. Steven-
sor, [1932] AC. 562 (HL.), and Anns, supra,

placing considerable attention on recent English -

decisions which, in his words, have given “fresh

consideration” to what i$ involved in the “concept .

of proximity™, In particular, he relied on Junior
Books Ltd. v. Veitchi Co., [1983]1 1 A.C. 520
(H.L.), where Lord Roskill said this concept “must
always involve, at least in most cases, some degree
of reliance” {p. 546), and on two Court of Appeal
decisions in which a factor of “just and reasona-
ble” has beesn, apparenily, added to the analysis:

Norwich City Council v. Harvey, [1989] 1 All-

BR, 1180 (C.A), and Pacific Associates Inc. v.
Baxter, [1990] 1 Q.B. 993 (C.A.).

Hinkson J A. conceded that, in most cases,
employees such as’ the respondents would owe a
duty of care to their employer’s contractual past-
ners. However, be added that there was no element
.of reliance in the case at bar. The appellant volun-
tarily accepted the risk of damage to its trans-
former and took steps to protect itself through its
own policy of insurance. Hinkson J,A. concluded,
that the circumstancés of the case did not disclose
that there existed “such a close and direct relation-
ship of proximity” betwecn the appellant and the
respondents as o give rise to a duty of care by the
latier to the former, He added that in all the cir-

. cumstances, it would not be *just and reasonable”
to hold that the respondent employees owed a doty

vent étre appelés & verser une indemnité supérieure

au montant auquel la responsabilité de leur

employeur a éié limitée. Enfin, il est raisonnable
que le redresserent accordé & 1'appelante pour le
délit des intimés ne soit pas plus important que
celni qui, selon ce que appelante a convenn,
serait réclamé a 'employeur, le cas échéant.
Compte tenu de ces circonstances, le juge en chef
McEachern avrait limité i 40 $§ la responsabilité
dés intimés.

2) Les motifs du juge Hinkson

‘Les motifs du juge Hinkson ne portent que sur 1a

question de savoir si les iftimés avaient une obli-
gation de diligence' envers V"appelante. Le uge.

i 41 (SCC)

c
a
@

Hinkson a examiné la jurispradence en commen-
cant par les antéts Donoghue c. Stevenson, [1932] &

AL, 562 (HL.y et Anns, précité, en insistant beau-

- coup sur de récentes décisions anglatses qui, selon

I

Ini, jetaient un [TRADUCTION] «éclairage nouveau»
stir ¢ que comprend la «notion du lien étroit», 11 a
plus particulizrement invoqué 1’ arrét Junior Books
Ltd. ¢. Veitchi Co., [1983] 1 A.C. 520 {H.L.), dans
leque] Jord Roslﬂll a affirmé que cetic notion [TRA-
DUCTION] «dojt toujours comporter, du moins dans
la plupart des cas, un certain depré de confiance»
(p. 546), ainsj gque deux atréts de la Cour d’appel
dans lesquels un élément de ce qui est «juste et rai-
sormable» a apparemment ét€ ajouté 4 'analyse,

“goit Norwich City Council ¢. Harvey, [1989] 1 All

E.R. 1180 (C.A.), et Pacific Associates Inc. c. Box-
ter, [1990] 1 Q.B. 993 (C.A).

Le juge Hinkson a admis que, dans la plupart
des cas, des employés comme les intimés avraient
ane obligation de diligence envers les cocontrac-
tants de leur employeur. Toutefois, il a ajouté
qu’aucun élément de confiance n’'était présent en

T'espece. 1 appelante avait délibérément accepté le

nsque d’endommagement.de son transformateur et
avait pris des mesures pour se protéger en souseri-
vant sa propre police d’assurance. Le juge Hinkson

-a conclu gue les circonstances de 1’espéce ne révé-

laient pas 1'existence [TRADUCTION] «d'un lien suf-
fisamment étroit et direct» entrs I'appelante et les
intimés pour que ces derniers aient une obligation
de diligence envers ’appelante. I a précisé que,

~ quoi qu’il en soit, il ne serait pas- gjuste gt raison-
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of cate to the appellant. Accordingly, he would
_bave imposed. no liability on the respondents for
the damages to the transformer.

(3) Reasons of Lambert J.A.

Lambert J A, agreed with McEachern CJ.B.C.
-~ and Wallace J.A. that the respondents’ liability
should be limited to $40; however, he refused to
undertake an “adventureus and perilous tort analy-
sis” in order to reach this conclusion. He began by
stating that Kuehne & Nagel and the respondents
owed a duty of care to the appellant. In his opin-
ion, an express or implied contract for services
brings the customer, on the one hand, and the
employer and employees, on the othcr, into a rela-
tionship of “sufficient proximity” to lay the foun-
- dation for a duty of care on the part of both the
- employer and the cmploycc to the customer.
Besides mere proximity, many factors. will deter-
mine whether a duty of care. arises in the end; in
particular, reliance by the customer on the
employer and/or employees. According to Lambert
J.A., reliance can be assumed in most cases involv-
‘ing dilect physical damage to persons or property.

Lambert J.A. held that the respondents’ duty of .

. care is unaffected by the presence of the limitation
of liability clause in the contract of storage.
 Accosding to him, ss. 2(4)(b) and 13 of the Ware-
house Receipt Act, R.S.B.C. 1979, ¢. 428, support
the view that' the clause was intended only to limit
the extent of liability consequent upon a breach of
‘doty of care, rather than to limit or negate the
scope of that .duty. This clause should not be used
ag evidence that the appellant assumed the risk of
. damage and released the respondents from their
duty of care. In addition, Lambert I.A, reviewed
and criticized what he calls the “just and reasona-
_ ble test”, sometimes used ‘by English couts fo
deny the existence of a duty of care which proxim-
ity and foreseeability of damage would othcrwise
bring into effect. He does not think that this test

h

nable» de conclure que les employés intimés
avaient une obligation de diligence envers 1'appe-.
lante. Bn conséquence, il n'aurait inposé aucune
responsabilité avx intimés pour les domimages cau-
sés au transformateur. :

3) Les motifs du juge Lambeﬂ -

Le juge J.ambert a convenu avec le juge en chef
McEachern et le juge Wallace que 12 responsabilitéy
des intimés devrait tre limitée & 40 §, mais il
refusé de se livrer & une [TRADUCTION] «analys&”

~ délictuelle hasardeusen pour en arriver  cette con=t

clusion. Il a commencé par dire que Kuehne &:3
Nagel et les intimés avaient une obligation de diliG
gence envers I’appelante, Selon lui, 1'existenc
d’un contrat exprés ou tacite visant la prestation d@
services crée entre le client, d’one part, et.1’'ems
ployenr et ses employés, d"autre part, un lien «suf-
fisamment étroit» pour justifier existence d’une
obligation de diligence de la part de I'émployeut et
de ses employés envers le client, Quire I'existence
d’un simple lien étroit, il y 2 de nombrenx factenrs
qui permettent de déterminer si, en fin de compte,
un¢ obligation de diligence prend naissance,
notamment la confiance qu’a le client en ’em-
ployeur ou ses employés, ou les deux & Ia fois,
Selon le juge Lambert, on peut swupposer gu’il
existe une confiance dans la plupart des affaires o
un préjudice physique a été causé ducutcment a
une pcrsonne ou 2 un bien.

Le junge Lambert a conclu que Ia présence d'une
clause de limtation de la responsabilité dans le
contrat d’entréposage ne change rien a I’ obligation
de diligence des intimés. Selon lui, I'al, 2(4)b) et
Vart. 13 de la Warehouse. Receipt Act, R8.B.C.
1879, ch, 428, permetient de conclure que la clause
avait uniguement pour objet de limiter la responsa-
bitité découlant d'un manquement a I"obligation de
diligence, et non de limiter ou de supprimer cette

" obligation, Cette clause ne devrait pas servir de

preuve que I'appelante a assumé le risque d'en-

- dommagement et dégagé les intimés de leur obli-

gation de dlhgence -De plus, le juge Lambert a
examiné et critiqué ce qu’il a appelé le «eritdve de
ce qui est juste et raisontiable», auquel les tribu- .

‘naux angiais ont parfois recours pour nier 1'exis-

tence d’une obligation de diligence & laquelle don-
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should be appiied in' Canada becavse it would

“Introduce into tort law a subjective factor which -

is unnecessary and which ... would produce hap-
hazard, idiosyncratic and unpredictable results”
(p. 54). In any event, this test cannot operate fo
remove a duty of care that has long been recog-
nized, such as the duty in the case at bar, Finally,
Lambert I.A. claims that the second part of the
Anns approach, which asks whether there are cir-
cumstances which ought “to negative, or to reduce
or limit ... the damages to which a breach of it
[the prima facie duty] may give rise”, refers to
heads of damage and does not suggest that it is
possible to modify the normal rules for the assess-
ment of damages by pulting & monetary limit on
damages for negligence, In his opinion, the con-
“cept of a $40 duty of cate is unknown to. the law.

Having said this, Lambest J.A. held that the
respondents were entitled to benefit from the imi-
tation of liability clause according to well estab-
. lished principles of contract law, He reviewed the

jurisprudence dealing with the doctrine of privity:

of contract and with the implication of contracnal

terms. In his view, it was necessary to imply a

term in the contract in order to avoid the “commer-
cial absurdity™ brought about by the rights of con-
tribittion of the respondent employees against their

employer, Kuehne & Nagel, pursuant to s. 4 of the

Negligence Act, RSB.C. 1979, c. 298. According
to him, if the respondents arc found fully liable it
is_ conceivable that they -could then commence an
action against Kuchne & Nagel for contxibution of
half the damages awarded to the appellant
(i.e. $16,977.70). Such a result would render the
Jinitation of liability clause in the contract of stor-
age wholly ineffective; a result neither party
" intended, Accordingly, Lambert J.A. implied a
term in 5. 11(b) of the contract of storage to the
effect that the lisbility .of Kuehne & Nagel's
employees would also be limited to $40, Having
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tats aléatoircs,

nerait lieu, par ailteurs, 'existence d’un lien étroit
et e fait que les dommages étaient prévisibles. I
ne croit pas que ce critére devrait s appliquer ag
Canada parce qu'il [TRADUCTION] «introduit{ait]
dans Ie droit de la responsabilité délictuelle an élé-
ment subjectif inutile qui {. . .] donmerait des résul-

(p. 54) Quoi qu’il en soit, ce critére ne saurait
avoir pour effet de supprimer une obligation de
diligence reconnue depuis longtemps, comme celle
dont il est guestion en l'espéce. Enfin, le juge
Lambert soutient que fe deuxiéme volet de I"ap-
proche adoptée dans 'arrét Anns, qui consiste a
détexminer 8'il y a des circonstances qui devraient
[TRADUCTION] «supprimer, atténuer ou limiter [, . .]
les dommages-intéréts auxquels un manquement {2
I'obligation prima facie] peut donner droit», ren-

- voie aux postes de dommages-intéréts et n’im-

plique pas qu’il est possible de modifier les regles
pormalement applicables & I'évalnation des dom-
mages en limitant le montant des dommages-inté-

particuliers et imprévisibles» -

1892 Cantll 41 {SCC)

réts payables en cas de négligence. Selon lui, 'idée -

d'une obligation de diligence chiffrée & 40'$ est
inconnue en droit.

Ceci dit, le juge Lambert a statué que, selon des
principes bien établis du droit des contrats, les
intimés avaient le droit de bénéficier de la clause
de limitation de Ia 1esponsabilité 1! a examiné la
jurispradence portant sur le principe du lien con-
tractuel et sur Vexistence de conditions contrac-
tuelles implicites. Selon lui, il était nécessaire de
conclure 2 I'existence d’une condition dans le con-
trat afin d'éviter I"[TRADUCTION] «absurdité sur le

plan commercial» résultant des droits & la contri-

bution que "act. 4 de 1a Negligence Act, R.S.B.C.
1979, ch. 298, confére aux employés intimés vis-a-
vis de leur employeur, Kuehne & Nagel. 11 était
d’avis due, si les intimés Etajent tenus entidrement

-responsables, il sc pourrait bien qu’ils puissent

intenter une action contre. Kuehne & Nagel pour

i quils versent une quote-part éqmvalant a la moitié

des domumages-intéréts accordés a I’ appelante (soit
16 977,70 §). Ce résultat rendrait totalement ino-
pérante la-clanse conteactuelle de limitation de la

. responsabilité et serait contraire A Iintention.des

paties, Le juge Lambert a donc .conclu que
I'al. 115) du.contrat d’entreposage avait tacitement
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implied such a term, he concludéd that the agency
exception to the dockine of privity, developed in
The Eurymedon, supra, and applied in IT0—In-
‘ternational Terminal Operators, supra, applied so
as to prevent the appellant from recovering more
than $40 from the respondents (at p. 65).

4) Reasons of Wallace J.A.

"Like McEachern C.J.B.C., Wallace J.A. dis-
posed of this case largely on the basis of tort law
principles. After a review of English jurisprudence,
Wallace J.A. stated that in order to determine
whether a duty of care exists in a particular case,
two approaches may be taken: (1) the Anns, supra,
" approach where, once you find there 1o be a prima
- facie duty of care, based on proximity and foresee-
ability, the surrounding circumstances must be

examined to determine if the duty is negated or

qualified in its rature or scope; or (2) the approach
followed "in Pacific ‘Associates Inc. v. Baxter,
© supra, and Norwich City Council v, Harvey, supra,
of considering three essenfial critetia to the exis-
“tence of a duty of care: proximity, reliance and
whether it is “just and reasonable” to impose such
a duty. According to Wallace J.A., the end result is
the same tegardless of the approach taken: “a con-
sideration of all the circumstances to determine
whether a duty of care should fairly be imposed
upon the alleged wrongdoer, and if so, its scope
and its consequences” (at p. 77). He asserts that
when the parties have come into a relationship of

proximity because of a contract, the terms of that

contract are among the circumstances that deter-
- mine the ‘existence and scope of the duties of care
. tobe discharged by the parties.

In the case at bar, Wallace 1.A. noted that by
expressly agreeing to limit its claim to $40, the
appellant assumed the risk of any damage in

h

pour effet de limiter également 4 40 § la responsa-

~bilité des employés de Kuehne & Nagel. Apres

avoir déduit 'existence de cette condition, il a con-
clu que I'exception du mandat au principe du lien
contractuel, établie dans I'affatre Eurymedon, pré-

-citée, et appliquée dans JTO—International Termi-

nal Operators, précité, s’appliquait de maniére a
empécher [’appelante d’obtenir des intimés une
indemnité supérieure & 40 § (2 1a p. 65).

1 (SCC)

4} Les motifs du juge Wallace

A Pinstar du juge en chef McEachern, le .]ugg_u
Wallace a statué sur la présente affaire en se fon-d
dant largement sur les principes du droit de la TCS S
ponsabilité délictuelle. Aprés avoir examiné lg
jurisprudence anglaise, il a affimé que deuf)
méthodes peuvent étre adoptées pour déterminer”
5’1l existe une obligation de diligence dans un cas
donné: 1) la méthode de I’ areft Anns, préeité, selon
laquelle, une fois établie I'existence d'une obliga-
tion prima facie de diligence fondée sur I'existence
d’un lien étroit et sur la prévisibilité des dom-
mages, il fant examiner les circonstances qui
entourent I'incident pour déterminer si cette obli-
gation est supprimée ou atténuée sur le plan de sa
natare ou de su portée, ou 2) la méthade suivie
dans les arréts Pacific Associates Inc. . Baxter et
Norwich Ctty Council ¢. Harvey, précités, qui con-
siste & considérer trois crittres essentiels 2 Fexis-
tence d’une obligation de diligence: le lien étroit,
la confiance et la question de savoir 5°il est «juste
el raisonnable» d’imposer une telle obligation.
Selon le juge Wallace, le résultat final est le méme
quelle que $oit la méthode adoptée: [TRADUCTION]
«’examen de toutes les circonstances afin de
déterminer 8’1 y a lien, en toute €quité, d’imposer
une obligation de diligence & 'autenr présumé du
délit et, le cas échéant, quelles en sont I'élendue et
les conséquences» (ala p. 77). Il dit que, ]oasqu un

_ lien étroit existe entre les parties en raison d’un

contrat, Jes conditions de ce contrat font partie des
citconstances qui déterminent I'existence et la por-

" tde des ubhgﬂhons de diligence que doivent rem-

phr les parties.

Dans la préscnte affaire, le juge Wallace a fait

remarquer qu’en acceptant expressément de limiter

sa réclamation 2 40 $, Pappelante a assumé le ris-



402

excess of that sum. In his opinion, it could not be

inferred that the appeﬂmt intended {0 retain a right

to claim in tort against the respondents for the full
amount of any loss, pamcu}ar]y since they were
performing the very ~services which their
employer, Kuehne & Nagel, was bound to provide
‘under the contract. These circumstances were said
to limit the scope of the respondents’ duty of care
to the same extent as the duty their employer
owed, namely, to $40. Wallace L.A. did not find
privity of contract to be a bar to his finding. He
notes that while third parties, such as the respon-
dents, cannot benefit frorn a contract uvnless they
fall within one of the established exceptions, the
existence and nature of a contract nevertheless
“provides the mattix or siructuxal background
which creates the common law duties, privileges,

rights and ebligations of a third party whose con-
duct is affected by such a confractual arrangement™

(p 81}.

(5) Dissenting Reasons of Southin LA,

Southin J.A. agreed with McEachern CJ.B.C.'s
reasons on the issue of privity of contract. She
added that the limitation of liability clause in ques-

tion is not a “landlubber’s version of a Himalaya -

clanse” 5o as (o peumt the respondents to rely on
this Conrt’s decision in ITO—International Termi-
nol Operators, supra. Southin LA, also explcssr;d
the view that there is no doctrine of “vicarious
.itnunity” in the cornmon law.

Differing from her collcagues, she took the view
that the notion of duty of care was iryelevant in the
case at bar since the appellant’s action was
founded on trespass to goods, In her opinion, “the
modern tort of negligence, all-devouring monster

-~ though it is, has not swallowed vp the tort of tres-

pass” {p. 92). She held that the tort of trespass does
not require any consideration of modern notions of
duty of care: Southin LA. thus concluded that the

respoudents were lable for trespiss to goods by -

dropping the transformer and that the appellant
may recover the cost of repair, In closing, Southin
JA, added: “I regret to have had to come to this
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que de tout dommage excédant cefte somme. A

son avis, on ne pouvait conclure que I'appelante

avait vonlu conserver le droit d’exercer un recours-

délictuel contre les intimés afin d’obtenir le plein
montant de toute perte subie, d’autant plus que les
intimés fournissaient les services mémoes que leur
employeur, Kuehne & Nagel, éfait tenu de fournir
anx termes du contrat. On a dit que ces circons-
tances limitaient la portée de I'obligation de dili-
gence des intimés dans la méme mesure que celle
qui tncorbait A leur employeur, et que leur respon-
sabilité était ainsi limitée 2 40 $, Le juge Wallace
n'a pas jugé que le principe du lien contractuel fai-
sait obstacle & cette conclusion. Tl a souligné que,
méme si des tiers, comine les intimés, ne peuvent
bénéficier dun contrat que si Vune des exceptions
prévugs s’appligue a4 leur égard, I'existence et la
natore d'un contrat {TRADUCTION] «fournissent
{néanmoins} le cadre ou.le contexte qui engendre
les devoirs, privileges, droits et obligations de
common law d’un tiers dent la conduite est tou-
chée par une telle entente contractuelley (p. 81).

5) Les motifs de dissidenice du juge Southin

. Souscrivant aux motifs du juge en chef McEa-
chern sur la guestion du lier contracinel, le juge
Southin a ajouté que la clause de limitation de la
responsabilité en question n’était pas une [TRADUC-
TION] «version terrestre de Ja clause Himataya», de
raniére & permetire aux intimés d’invoquer I'arrét

[1992] 3 S.CR.

1892 Canlii 41 (8CC)

de notre Conr ITO—International Terminal Opem- .

tors, précité. Le juge Southin a égalemertt exprimé
P'avis qu’il n’existe aucun principe de ]’«lmmumte

- dérivées en common law,

-Dissidente, elle a exprxmé Iavis que la notion

d’obligation de difigence ne s’appliquait pas en
Iespice puisque 'action de I'appelante était fon-

dée sur une attelntc & la possessionn mobiligre.

Selon elle, [TRADUCTION] «Ja notion contempo-
raine du délit de négligence, véritable monstre 2
’appétit d’ogre, n'a pas encore englouti le délit
d'atteinte & la possession mobiligre» (p. 92). Elle a
décidé qu'il n'était pas nécessaire, i 1'égard du
délit d’atteinte & la possession mobilizre, de pren-

. dre en considération les notions contemporaines de

I"obligation de diligence. Elle a donc conclu que
les intithés avaient porté aticinte A la possession
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conclusion because the result is, to my mind, in a

moral sense, unjust” (p. 92},

IM. Issues

The cross-appeal raises the following question:

(1) Did the respondents, acting in the course of

‘their employment and performing, the very,

essence of their employer’s contractual obliga-
- tions with the appellant, owe a duty of care to
the appcllant?

If so, it is pot dlsputed befme this Court that the
_respondents were negligent in their handling of the.

appellant’s transformer. In other words, the find-

ing of the trial judge that the respondents breached.

their duty of care is not contested. Moteover, it is
not disputed that it is the respondents’ negligence
which was the canse of the damages to the trans-
former and that these damages amount to
$33,955.41. The next question which is raised by
the appeal would thus become one of the appropri-
ate liability for this breach, namely:

{2) Can the respondents obtain the benefit of the
limitation of liability clause contained in the
contract of storage between their employer and

the appellant so as ta limit their liability to $407

For reasons that follow, I am of the opinion that-

both guestions should be answered in the affirma-
tive. By so concluding, both the cross-appeal and
* the appeal should therefore be dismissed.

1V, Analysis
A. Duty of Care
The trial judge impliedly held that the respon-

dents owed a duty of care to the appellant in the
" handling -of the transformer, adding that iu British

o

mobiligre en laissant omber le transformatenr et
que I'appelante poavait étre indemnisée des frats
de réparation, En terminant, elle a ajouté:- [TRA-
DUCTION] - «Je suis désolée d'en tre venue 2 cette
conclusion, car le résultat me semble moralement
injuste» (p. 92).

HI. Les questions en litige

Le powrvoi incident souldve Ja question sui-
vante:

1) Les intimés avaient-ils, dans P’exercice de
- leurs fonctions et dans l’cxecutmn de ce qm
constitue essentiellement les obligations con-(3
tractuelles de lewr employeur envers P'appelante, o
une obligation de diligence envers ce]le c1? 93

anLil 41 (8CC)

51 tel est le cas, nul ne coutcste,-devant notre Cour,
que les intimés ont fait preuve de négligence lors-
qu’ils ont manipulé le transformateur de l’appc-
lante. En d'autres termes, Ja conclusion du juge de
premidre instance selon laquelle Jes intimés ont
manqué 2 leur obligation de diligence n’est pas
attaquée. De plus, nul ne conteste que les dom-
mages causés au transformatenr sont imputables A
la négligence des intimés et que leur montant
g'éleve 233 95541 §. La question que souldve
ensuite lc pourvoi porte donc sur 1a responsabilité
qu'il convient d’imposer pour ce manguement,

- ¢'est-a-dire:

2) Les intimés péuvent-ils bénéficier de la
clause de limitation de la responsabilité figurant
dans le contrat d’entreposage intervenu enire
leur employeur et 'appelante, de manitre a ce
que Teur responsabilité soit limitée a 40 $?

Pour les motifs énoncés ci-apres, je suis d’avis
qu'il convient de répondre par I'affirmative A ces
denx questions. Par conséquent, il y a leu de IEJE—
ter tant Ie pourvoi incident que le pourvoi princi-

- pal.

1V, Analyse
A. L'obligation de diligence
_ Le juge de premigre instance a statué implicite-

ment que les intimés avaient une cbligation de dili-
gence envers I’appelante au moment de manipuler
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Columbia there is no general rule that an employee
cannot be sued for a tort commifted in the course
of carrying out the very services for which the
' plaintiff had contracted with his or her employer.
McEachern C.JB.C. stated without qualification
that the respondents were “clearly under a duty fo

take reasonable care of the fappellant’s] trans-

former under the law as it existed both before and
after Donoghue™ (p. 22). Lambert J.A., while
. embarking on a more in-depth apalysis of the
- question, came to the same conclusion again with-
out much difficulty. Wallace J.A., for his part, held
that the respondents owed a “prima facie duty of
care” 10 the appellant based on the Donoghue v,
Stevenson, supra, principle. Southin J.A. did not
address the issue directly as she felf the appellant’s

cause of action was in trespass, rather than in neg- -

ligence.

As noted eartier, Hinkson I A, was alone in con-
cluding that the respondents owed no duty of care
to the appellant, Heé came to this conclusion by
referring to a number of English authorities which,
in his view, qualify the two-stage approach of Lord

- Wilberforce in Anns, supra, by importing notions

of refiance, justness and reasonability .(as well as

le transformateur, ajoutant qu’il n'y a, en Colom-

bie-Britannique, aucune régle générale qui empé-
che de poursuivre un employé pour un délit com-
mis dans la prestation des services mémes que vise
un contrat intervenu. enfre le demandeur et son
employeur. Le juge en chef McEachem a affirmé.
sans réserve que les intimés avaient [TRADUCTION]
«nettement obligation de prendre raisonnable-
ment soin du transformateur [de 1'appelante], selon
le droit applicable tant avant qu’aprés I’arrét(
Donoghuer (p. 22), Méme s'il a procédé & une®
analyse plm. approfondie de la question, le jugel
Lambert "2 pas eu beancoup de difficulté 4 tiver Ja=
méme conclugion. Pour sa part, le juge Wallace a =
statué que les intimés avaient une [TRADUCTION]O
«obligation prima facie de diligence» envers |"ap- &3
pelante, selon le principe énoncé dans P'arrét®
Donoghue c. Stevenson, précité, Le juge Southin -
1’ pas abordé directement la question car elle esti-
mait que le droit d’action de I’appelante se fondait
non pas sur la négligence mais sur I attemta ala
possession mobilidre, - )

Tel que mentionné précédemment, le juge
Hinkson a été le seul & conclure que Jes intimés
n’avaient aucunc obligation de diligence envers
I'appelante. Il a tiré cete conclnsion en mention:
nant un certain nombre de précédents anglais qui,

. selon lui, venaient modifier 1o méthode 3 deux

the established requirement of foreseeability} in

the determination of whether or not a duty of care
arises i a-particular sitvation. In his view, there
was no duty of care mainly becanse of an absence
of reliance on the part of the appellant and also
because it would not be “just and reasonable” to
hold otherwise, '

In arguing that they did not owe any duty of care
to the appellant, the respondents rely in part on the
approach suggested by Hinkson J A, They argue
that the concept of “neighbourhood (or proximity)”
- cannot be reduced to the simple principle that fac-
. tual foreseeability of damape creates, without
more, a duty of care, The respondents offer a list of

h

étapes mise de I'avant par lord Wilberforce dans
Varrét Anns, précité, en faisant intervenir des
notions de confiance et de caractre juste et raison-
nable (de méme que I'exigence établie de la prévi-
sibilité des dommages) dans la détermination de
['existence ou non d’une obligation de diligence
dans une situation donnée. A son avis, I'absence
d’obligation de diligence découtait surtout de I'ab-
sence de confiance de 1a part de I'appelante, mais

- aussi du fait qu’il 1’ avrait pas été «juste et raison-

pable» de tirer une antre conclision.

En prétendant gu’ils n’avaient aucune obligation
de diligence envers 1'appelante, les intimés se fon-
dent en partie sur le point de vue proposé par le
juge Hinkson. Ils font valoir que la notion de «lien
étroit» ne peut étre ramenée au simple principe que
la prévisibilité effective des dommages crée sans .
plus une obligation de diligence. Les intimés ont
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English decisions showing some discontent with
- the approach set out in Anns and suggesting alter-
native interpretations of the proper “test” to be
applied. It is submiited that many factors, besides
foreseeability of damage, must be taken into
account when determining the existence of a duty
of care, namely, the reasonable expectations of the
parties, reliance, the nature of the damage suffered
‘and the existence of a pre-existing commercial
agreement. Like Hinkson I.A., the respondents
submnit there is no reliance in the case at bar, Bat
-their argument does not end thete. They submit
that, as a general rule, dn employee acting in the
course of his or her employment and performing
‘the essence of his or her employer’s contractual
obligations with a “third party” does not owe an
*independent duty of care” to that “third party”, In
. such a case, it 1s argued, the third party — or cus-
tomer — should have no cause of action against
the employee in ncghgence The respondents offer
soime cases to suppoit this principle and subtnit
that it is sensible in light of what they call modern
econornic, employment and legal conditions. To
- partlcu]ar they claim the “central element” of reli-
ance ig almost always absent between individial
cmployees and their employer’s customers.

- For its part, the appellant relies on the decision
of Anns, supra, to support a finding that the
respondents- were under a duty of care. Morcover,

- the appellant claims that the conclusion of Hinkson
ILA. is contrary to the terms of the contract of stor-
age, the provisions of the Warehouse Receipt Act,

5. 2{4), the common law of bailment and the deci-

sions of this Court in Greenwood Shopping Plaza,
supra, Canadian General Electric Co. v, Pickford
and Black Lid., [1971} S.C.R. 41, and Cominco
Led. v. Bilton, [1971] S.CR. 413.

In my opinion, the respondents ungquestionably
owed a duty of care to the appellant when handling
the transformer..I arrive at this conclusion with as
little difficulty as the judges in the courts below. X

produit une fiste de décisions anglaises qui réve-
lent un certain mécontentement au sujet de la
méthode énoncée dans I'arrét Anns et qui propo-
sent d’autres interprétations du «critére» gu’il con-
vient d'appliquer. On soutient qu’outre la prévisk-
bilité des dommages, de nombreux facteurs
doivent &tre pris en considération pour déterminer
I"existence d'une obligation de diligence, notam-
ment les atfentes raisonnables des parties, la con-

‘fiance, la nature des domumages subis et ’existence
 préalable d'une entente commerciale. A Iinstar du

juge Hinkson, les intimés soutiennent qu'il n’est
pas question de confiance en I’esptce. Or, lenr
argument ne s’arréte pas 4. Ils font valoir qu’en
régle générale 'employé agissant. dans P'exercice
de ses fonctions et exécutant ce qui constitue
essentiellement les obligations contractuelles de
son employeur envers un «tiers» n’a aucune [TRA-
DUCTION] «obligation de diligence indépendante»

envers ce «lierss. Ils souticnnent que, dans un tel ’
_cas, le fiers, ou Je client, ne devrait avoir contre
I'employé aucun droit d’action fondé sor la négli- -

gence, Les intimés invoquent certaines décisions &

405

1992 CanlLil 41 {(SCC)

I'appui de ce principe et ils affirment qu’il est yat-

sonnable compte tenw de ce qu'ils appellent les
conditions actuelles de I’éconoinié, du travail et du
droit. Plus particulidrement, ils prétendent que
I'«€lément central» de Ia. confiance est presque
toujeurs absent des relations entre les employés
pris individuellement et les clients de leur

~ employeur.

Pour sa part, I'appelante invoque I'arrét Anns,
pxécité 4 I"appui de sa conclusion que les intimés
avaient une obligation de dﬂtgence En outre, elle

-soutient que Ja conclusion du juge Hinkson est

contraire aux conditions du contrat d’entreposage,
aux dispositions du par. 2(4) de la Warehouse

_ Receipt Act, 4 la common law en matiére de dépdt

ainsi qu’aux arréts de not'e Cour Greenwoeod
Shopping Plaza, précité, Canadian General Elec-

i tric-Co. ¢. Pickford & Black Id., {1971] R.C.S.

41, et Cominco Lid. ¢. Bilton, [1971] R.C.5. 413.

Yestime que les, intimés avaient indéniablement
une obligation de diligence envers 1’ appelante lors-
qu'ils ont manipulé le transformatenr. Jarrive a
cette conclusion sans plus de peine que les jupes
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do not base my conclusion on the teyms of the con-
tract of storage or on 8. 2(4) of the Warehouse
Receipt Act but on well established principles of
tort law. Tn all the circumstances of this case, it
was reasonably foresceable to the respondent

employees that negligence on their part in the han- -

dling of the transformer would resut in damage to
the appellant’s property. In sum, there was such a
close relationship between the partics as to give
rise to a duty on the respondents to exelcise rea
sonable care,

1 find it unnecessary for the purposes of this-

appeal to consider the numercus English authori-
ties which have, according to some, given “fresh

consideration” to what is invelved in determining -

whether a duty of care exists in a particular situa-
tion. I say this because, to bomow the words of
McEachern™ C.JB.C., the respondents were
“clearly under a duty to take reasonable care of the
[appellant’s] transformer under the law as it
-existed hoth before and after Donoghue”. We are
not here dealing with the type of factual situation
in which concerns about the breadth of traditional
principles have arisen. A conclusion- that the

respondents owed no duty of care to the appellant-
would clearly be recognizing a new Ammumty '

where none existed before,

As almadj) mentioned, absence of reliance on
the part of the appellant is a crucial factor accord-

ing to Hinkson J.A. and the respondents, Hinkson

J.A. made the following comments (at p. 35):

Normally, the owner expects the warehouseman and

"its cmployees to use reasonable care in”handling and -

storing its goods. The warchouseman and its employees
know that if the goods are damaged the owner will suf-

" . fer loss. Thus, the requirements of foreseeability and

proximity can be said to have been met with the result
that the warchovseman and its employees owe to the
_owner 2 duty of care.

LONDON DRUGS v, KUEHNE & NAGEL INTHRNATIONAL Tncobucet J.
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des tribunaux d’instance inférieure. Je fonde ma '

conclosion non pas sur les conditions du contrat
d’enfreposage ou sur fe par. 2(4) de 1a Warehouse

Receipt Act, mais sur des principes bien établis du

droit de 1a responsabilité délictueile, Compte teny
de toutes les circonstances de Yespice, les
employés intimés pouvaient raisonnablement pré-
voir que leur négligence dans la manipulation du

transformateur ‘causerait un dommage au bien de

I'appelane. En somme, i} existait un lien suffisam-
ment éiroit entre les parties pour imposer aux %2
intimés 1'obligation de faire preuve de diligence T
raigonnable.

T me semble inutile, aux fins du présent pour-
voi, d'examiner les nombreux précédents anglais
qui, selon certains, jcttcnt un [TRADUCTION] «éclai- &
rage nouyeauw» sur ce gui-doit &tre pris en considé-
tation pour déterminer s’il existe ou non une obli-
gation de diligence dans un cas donné. Je dis cela,
car, pour reprendre Jes termes du juge en chel

o
]
]

—

CanlLlil 4

)

McEachern, les intimés avaient [TRADUCTION]

«nettemnent 'obligation de prendre raisonnable-
ment soin du transformatewr [de "appelante], selon
{e droit applicable tant avant qu’apses 1"arret
Donoghue». Nous n’avons pas affaire, en Uespece,
au genre de situation de fait qui a soulevé des
questions au sujet de Ja portée des pnuc]pes tradi-
fionnels. Conclure que les intimés n'avaient

*aucune obligation de diligence envers I’ appelante

aurait manifestement pour effet de reconnaitre une
nouvelle immunité 14 ofl il n’en existait pas aupara-
vant.

Tel que mentionné precedemment 1"absence de
confiance de la part de Vappelante est un factenr
crucial selon le juge Hinkson et les intimés. Voica
certaines observations du juge Hinkson (3 la

)2 35):

[ TRADUCTION} Ilab:tucl}cmcnt Je propncla:rc 5 attcnd
i ce gue Pentreposeur ef ses employés fassent preuve de

diligence raisonnable en manipulant ¢t en entreposant

ses marchandises, I’entreposenr.ct ses employés savent
que, si Jes marchandises sont endommagées, le proprié-
Latre subira une perte. Par conséquent, on peat dire que

les exigences de prévisibilité des dommages et dexis-

tenee d'un lien étrait ont é1é remplies, de sorte que 'en~

© treposeur et ses employés ont une obligation de dili-

gence envers le propriétaite.
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However, he then goes on to find“that becaunse the
appellant knew about the limitation of lability
clause and chose to obtain its own insurance, it
was “not relying on the warehouseman and its
employees not to damage the transformer™ (p. 36).
Assuming, arguendo, that “reliance” is relevant in
the case at bar, I am of the view that Hinkson J.A.
misapplied this concept.

When veliance is used in cases such as Hedley
Byrne & Co. v, Heller & Partners Ltd., [1964]
A.C. 465 (HL.), Junior Books, supra, and B.D.C.
Lid, v. Hofstremd Farms Lid., [1986] 1 S.C.R. 228,
in order to determine the existence of a duty of
care, it is concerned with the relationship between
the plaintiff’s position and the tortfeasor’s conduct,
not with the relationslap between the plaintiff's
“positien and the tortfeasor’s pocketbook. In other
words, reliance, as it may be used here, goes to the
existence of a duty of care owed and not to Jiability
for breach of a duty of care. In this respect, T agree
with -the following passage taken from Professor
Joost Blom’s commentary in (1991), 70 Can. Bar
Rev. 156, at p. 168: -

Probably the Tine (aken by Hinksen J.A. presents the
most serious problems, It seems unrealistic ta say, as he
did, that by agreeing to a virmal exclusion of Hability in
2 case like this, you remove potential wrongdoers from

“proximity™ with yourself because you give up reliance
on their taking reasonable care. As McBachern C.1B.C.
pointed out, the nuisance of having your goads dam-
aged, and-the cost of making an insurance claim and
paying the deductible, are sirong reasons for saying that
you do rcEy Saying, “I will aot Jook to you for ddmagﬂq
if there is an accident” is not the same thing as saying,
“Go ahead and be as careless as you.want with my prop-
erty.” [Emphasis added.]

Having said this, T wish simply to add what has
alteady become evident by my conclusion. There
is no general rule in Canada to the effect that an

h

Il ajonte cependant que, comme 'appelante avait
pris connaissance de la clause de limitation de Ja
respongabilité et qu’elle avait choisi de souscrire sa
propre assirance, elle [TRADUCTION] «ne se. fiait
pas 2 ce que I'entreposenr et ses employés n’en-
dommageraient pas le transformateur» (p. 36). En
tenant pout acquis, pour les fins de la discussion,
que la. «confiance» est pertinente en Pespice, je
suis d'avis que Je juge Hinkson a mal appliqué ce
concept.

(SCC)

Lorsque, dans des affaires corame Hedley Byrnes;
& Co. c. Heller & Parters Ltd., [1964] AL, 465
(H.L.}, Junior Books, précitée, et' B.D.C. Lid. c.
Hofstrand Farms Ltd., [19861 1 R.C.5. 228, on sed§
sert de la confiance pour déterminer Iexistence

anL

. d'une obligation-de diligence, if s'agit de la con—

fiance qui intervient dans le rapport entre la sitna: -
tion du demandeur et fa conduile de I'auteur du
délit, et non dans le rapport entre Ja sitnadon .du
demandeur et la capacité de payer de 1'auteur du
délit. En d'autres termes, la confiance, dont on
peut se servir ici, touche 'existence d’une obliga-
fion de diligence et non la responsabilité pour man-
quement a4 une obligation de diligence. A cot
égard, Je souscris & Pexirait snivant do commen-
taire du professeur Joost Blom dans (1991) 70 R
du B. can. 156, a lap 168:

[TRADUCTION} La voie gmpmntée par lc juge Hinkson
pose probablement la plus grande difficulté. X me
semble ircéaliste d'affirmer, comme il 1'a fait, gu’en
consepfant -4 nne quasi-exonération de responsabilité
dans un cas comne celul-ci, vous empéchez I'établisse-
ment d'un «lien étroit» entre les anteurs de délits éven-
tuels et vous-mémes du fait que vous renoncez a vous
fier & ce qu'ils feront preuve de diligence raisonnable.
Comme le souligne le juge en chef McEachern, Vincon-
vénient de voir vos blens endommagés, de méme que les
frais liés 2 la présentation d’une demande &’ indemnité &
Tassureur et av paiement de la freanchise vous incitent

fortement A dire que vous faites confiance. Dire «Je ne

compterai pas sur vous pour payer les dommages en cas

- d’accident» e revient pas 2 dire «Allez-y, soyez aussi
-négligents que vous voufc? avec mon bwn » (Je sou-

ligne. }

Ceci dit, je souhaite simplement ajouter ce qui
ressort déja de ma conclosion, Au Canada, auctine
regle générale n’a pour effet de soustraire ’em-
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employee acting in the course of his or her
employment and performing the “very essence” of
his or her employer's contractual obligations with
a customer does not owe a duty of care, whether
one labels it “independent” or otherwise, to the
employer’s customer. Our law of negligence has
Jong since moved away from a category approach
when dealing with duties of care. It is now well

established that the question of whether a duty of.

cate arises will depend on the circumstances -of
cach particular case, not on pre-determined catego-
ries and blanket rules as to who is, and who is not,
under a duty to exercise reasonable care, Thete
may well be cases where, having regard to the par-
ticular circumstances involved, an employee will
_ not owe a duty of care to his or her employer’s
customer. Indeed, the respondents have provided

“this Court with a series of decisions where this.

conclusion appears to have been reached: see Sea-
land of the Pucific v. Robert C. McHaffie Ltd.
(1974), 51 D.LR. (3d) 702 (B.C.C.A.); Moss v.
Richardson Greenshields of Canada Ltd., [1989]
C3IWW.R. 50 (Man. C.A); Summitville Consoli-
- dated Mining Co. v. Klohn Leonoff Lid,, B.CS.C,,
© Van, Reg. No. C880756, Tuly 6, 1989; and R M. &

R. Log Lid v, Texada Tewing Co. (1967),
62 D.LR. (2d) 744 {Ex. Cr). .

However, this does not mean that this is the nec-
essary result in all factual situations, Abstaining
-from commenting on the conclusions reached in
the cases cited, I find nothing in any of them, not
~ have 1 found anything else, which supports the
~ type of blanket rule advocated by the respondents.
At best, these decisions simply confirm that the
question of whether a duty of care arises between
an employee and his or her employer’s customer
depends on the circumstances of each particular

- case. The mere fact that the employee is perform-

ing the “very essence” of a contract between the
plaintift and his or her employer does not, in itself,
necessarily preclude a conclusion that a duty of
care was present, '

As conceded by the respondents, thete are many
decisions in which a duty of care was found to

ployé qui agit dans Pexercice de ses fonctions et
dans 'exécution de ce qui constitue «'essence
méme» des obligations contractuelles de son
employeur envers un client, 4 toute obligation de
diligence, qu'elle soit qualifiée d’«indépendante»

ou autrement, envers le client de 1'employeur.

Notre droit relatif 3 la pégligence s'est depuis
longtemps écarté de Ia méthode fondée sur 1 appar-
tenance 4 une catégorie dans le cas d’obligations
de diligence. 1l est désonmais bien établi que Ja
question de savoir 81l existe une obligation de dili- @,
gence dépend des circonstances de chaque cas ef —
non de catégories préétablies et de régles pénérales z

%)
o
@

" applicables 2 la question de savoir gui a et qui n'a 2

pas 1'obligation de faire preuve de diligence rai- (§
sopnable. I peut bien y avoir des cas od, selon les oy
circonstances particulidres en cause, un employé%
n’amra pas d’obligation de diligence envers un
client de son employeur, Les intimés ont, en effet,
mentionné A notre Cour une séne de décisions oil
Pon semble avoir tiré cette conclusion: voir Sea-
land of the Pacific ¢. Robert C. McHaffie Litd.
(1974), 51 D.L.R. (3d) 702 (C.A.C.-B.), Moss c
Richardson Greenshields of Canada Lid., [1989]
3 W.W.R. 50 (C.A, Man)), Summitville Consolidn-

- ted Mining Co. c. Kiohn Leonaff Ltd., C.S.C.-B., n°

du greffe de Van: C880756, 6 juillet 1989, et RM,
& R. Log Lid. c. Texada Towing Co, (1967), _
62 D.LR. (2d) 744 (C. de I'fL.). .

Toulefois, cela ne signifie pas qu’on amrive
nécessairement A ce résultat dans toutes les situa-.
tions e’ fait. Sans me prononcer sur les conclu-
sions tirées dans la jurisprudence citée, je n'y
trouve rien, ni quai que ce soit &’autre, qui justifie

~ Ie type de régle générale préconisé par les. intimés.

h

Au mieux, ces décisions ne font que confirmer que
Ja guestion de savoir si un employé a une obliga-

_tion de diligence envers ¢ client de son employeur
‘dépend des circonstances de chaque cas. Le simple

fait que I'employé exécute ce qui constitue «Ves-
sence méme» ¢’un contrat intervenu entre le

‘demandeur ¢t son employeur n’empéche pas

nécessairement en sol de conclure & 1'existence
d'une obligation de diligence,

* Comme les intimés 1"ont reconnu, les tribunanx
ont maintes fois conclu 2 existence d'une obliga-
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exist: see, for example, Northwestern Mutual
- Insurance Co. v, L. T, O’Bryan & Co. (1974),
51 D.LR. (3d) 693 (B.C.C.A.); Toronfo-Dominion
Bank v. Guest (1979), 10 C.CL.T. 256 (B.C.S.C)),
East Kootennay Commanity College v. Nixon &
Browning (1988), 28 CL.R. 189 (B.C.5.C); and
Ataya v. Mutual of Omaha Insurance Co. (1988),
34 C.C.L.L 307 (B.C.8.C.). In concluding discus-
sion of this issue, I would add that the acceptance
of the general.rule advocated by the respondents
would be at odds with the common law notion of
- vicarions lability. This principle, which has been
well developed through years of jurispradence, has
as part of its very core the recognition that in many
cases employees do owe duties of care to third par-
-ties, such as their employer’s customers.

 As the respondents owed a duty of care to the
appellant in their handling of the transformer, 1
would accordingly dismiss the cross-appeal.

* B. Limitation of Liability Clause

Accepting the finding of the trial judge that the
respondents breached their duty of care thereby
cansing damages fixed at $33,955.41 1o the appel-
lant, I must now consider whether they are allowed
to beunefit from. the limitaton of Liability clause
found in the contract of storage between their
employer, Kuehne & Nagel, and the appellant. The

: majmity of the Court of Appeal reached a conclu-
sion favourable to the respondents on this issue by
using two different approaches (1) by implying 4
termn ‘in the contract extending the protection of
s. 11{(b) of the conmract of storage to the respon-
dents and by applying the exception to the doctrine
of privity set out in The Eurymedon and ITO—in-
ternational Terminal Operators (Lambert J.A.’s
contract analysis); and (2) by taking into account

the “contractual matrix” between Kuehne & Nagel -

and the appellant, including the limitation of liabil-
ity clause, so as to qualify the respondents” duty of

I

tion de diligence; voir, par exemple, Northwestern
Mutual Insurance Co. c¢. J. . T. O'Bryan & Co.
(1974), 51 D.L.R. (3d) 653 (C.A.C.-B.), Toronto-"
Dominion Bank ¢. Guest (1979), 10 C.CLT. 256
(CS.C.-B.), East Kootenay Community College
¢. Nixon & Browning (1988), 28 CLR. 189
(C.5.C.-B.), et Ataya ¢. Mutual of Omaha Insur-.
ance Co. (1988}, 34 C,C L.I. 307 (C.8.C.-B.). Pour
conclure sur le sujet, j"ajouterais que l’acceptatlon
de Ia rigle pénérale préconisée par les intimég

serait difficilement compatible avec la notion de s
responsabilité du fait d’actrul reconnue en com{-_
mon law. Au ceeur méme de ce principe, que la_
_]llllSpﬂIdBﬂCB a bien développé au fil des ans; il y 2
la reconnatssance gue, dans bien des cas, lefs

-employés ont une obligation de diligence enversy

des tiers tels que les clients de lewr employeur. &

Comme les intimés avaient une obligation de
diligence envers I'appelante Jorsqu'ils ont mani-
pulé le transformateur, je suis d’avis de rejeter le
pourvoi incident,

B. La clause de limitation de la responsabilité

_Ayant fait mienne la conclusion du juge de pre-
mie€re instance que les intimés ont-manqué A lenr

_obligation de diligence et, de ce fait, causé i I'ap-

pelante des dommages évalués & 33 955,41 §, je
dois maintenant examiner la question de savoir
s’ils peuvent bénéficier de la clanse de limitation
de Ia responsabilité que renferme le contrat d’en-
treposage intervenu entre leur employeur, Kvelne
& Nagel, et I'appelante. La Cour d’appel, 2 la
majorité, s’est prononcée en faveur des infimés a
cet égard, en recowrant 4 deux méthodes diffé-
reptes, c’est-3-dire 1) en concluant 3 Vexistence,’
dans le contrat, d'unc condition implicite étendant
aux intimé€s la protection de I'al, 115) du contrat
d’entreposage et en appliquant au principe da lien

" contractuel 1'exception énoncée dans les affaires

Eurymedon et ITO—International Terminal Opera-

- tors (I'analyse coniractuelle du juge Lambert), et

2) en tenant compte du «cadre contractuel» &tabli
entre Kuehne & Nagel et I'appelante, y compris la
clavse de limitation de la responsabilité, de

‘maniere A atténuer I'obligation de diligence des

intimés et & limiter & 40 § la résponsabilité qui en
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care and their ensuilng liability to $40 (McEuchem
C.J.B.C. and Wallace J.A.’s tort analysis).

(1) Arpmnents of the Parties .

The appellant argues that the 1csp0ndents should
not benefit, in any way, from-a limitation of liabil-
ity clalise contained in a contract to which they are

' not parties, In its submissions, the appellant

strongly, if not exclusively, relies apon the doc-

* trine of privity of contract and upon its application’

by this Court in Canadian General Electric, supra,
Greenwood Shopping Plaza, supra, and ITO-Inter-
nationdl Terminal Operators, supra. It is submjtted
that these decisions have unequivocally established
the legal principles to be applied in determining
whether a tortfeasor may rely upon a limitation of
liability clause in a contract to which the tortfeasor
. is mot a party. The appellant submits that, in so
doing, ‘this Cowrt has repeatedly rejected attempts
to abrogate or weaken the doctrine of privity of
-confract: In particular, it 1s argued that contractual
protection can be extended to non-contracting par-
ties only in limited circomstances where the facts
support a finding of agency. or trust. In the present
case, the appellant states that there exisis no evi-

dence which would allow this Comt to make such

a finding. Accordingly, it is submitted that the
majority of the Court of Appeal has abandoned
“1ongstanding established and fundamental princi-

_ples of law” in affording contlactual protection to
the 1csp0ndcnts

More qpcclflcaily, I:he appellant argues that,
while. Lambert T.A, was correct in adopting a con-
tractual analysis, be erred in implyiog into the con-
tract a term which incinded ‘the respondents, On
ihe other hand, the appellant claims that McEach-
ern CXB.C. and Wallace I.A. erred in their
emphasis upon the contractual relationship
between the appellant and Kuehne & Nagel when
. considering 'the nature and extent of the duty of
care owed by the respondents, It is submitted that
such reasoning is unfounded in Canadian law and
is bonnd to create uncertainty. Fuorthermore, it rep-
tesents an unwarranted and unnecessary intrusion
in the area of tort law. The appellant submits that
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découle (I'analyse délictuelle. du juge en chef
McEachern et du juge Wallace).

1 L’argilmcntation des parties

L’appelante soutient que les intimés ne
devraient nullement bénéficier d’une clause de

* limitation de la responsabilité contenve dans un

contrat auquel ifs ne soht pas parties. Dans son
argumentation, elle invogque fortement, voire
exclusivement, le principe du lien contractuel et
son application par notre Cour dans les arréts
Canadian General Electric, Greenwood Shopping
Plaza et TO—International Terminal Operators,
précités. Elle prétend que ces aréts ont établi, de
maniéte non équivoque,-les principes juridiqucs
qui doivent s appl:qum pour déterminer si I’autenr
d’un délit peut mvoquer une clause de limitation

; de la responsabilité figurant duns un contrat auguel

il n’est pas partie. L 'appelante fait valoir que, ce
faisant, potre Cour a maintes fois lcpoubw Jes ten-
tatives d’abroger ou d’affaiblir le principe du licn
contractuel. Elle soutient, plus particuliérement,
gu’ane protectlon contractuelie ne peut éue éten-
due 2 des partics non contractantes que dans les
cas limités od les faits permettent de conclure &

I'existence d’un mandat on d’une fidycie. En Pes-
pece, r appel.mtc affirme qu’il o Y4 aucune preuve

qui permettrait 3 notre Cour de tirer une telle con-
clusion. Par conséquent, elle fait valoir que la Cour
d'appel, & la majorité, a.-rompn avee {TRADUCTION]
«des principes de droit fondamentaux établis
depuis longtemps» en accordant aux 111t1més la
ptotecnnn contractueﬂe

L’appelante soutient, plus prcc1sement que le-

juge Lambert a eu raison de recourir & une analyse
contractuelle, mais qu’il a commis une errcur en
concluant quc le contrat contenait une condition

implicite qui en étendait l’apphcation aux intimés. .

Par ailleuss, elle fait valoiv que le juge en chef
McEachein et le juge Wallace ont en tort de mettre

' "accent sur le Hen contractuel existant entre 1'ap-
‘pelante et Kuehne & Nagel aux fins de détenniner

la nature et Ja portée de I'obligation de dxhgcnce
des intimés. Selon elle, pareil raisonnement n’est

. pas fondé en droit canadien et ne peut gu’engen-
drer de I'incertitude, De plus, il représente une.

ingérencé injustifiée et inutile dans le domaine du

1992 CanLll 41 (SCC)




[1992] 3 R.C.5. LONDON DRUGS ¢. KUEHNE & NAGEL INTERNATIONAL  Le juge facobucci

411

to use a duty of care (tort} analysis to import con-

tractual Hmitations into tort law is another atfempt
to circurnvent the rigidity of the dectrine of privity.
According to the appellant, any departare from this
-doctrine should be brought upon by the legislatare
and not by the courts. In any event, it is submitted
that the application of the duty of .care analysis is
inappropriate in-the case at bar as the foundation of
liability against the respondents is the tort of tres-
pass to goods, as advanced by Soathin JA, in dis-
sent. In conclusion, the appellant challenges the
““starting point” of the judges in the courts below
to the effect that it is unjust to hold the respondent
employees personally liable in the case at bar. In
patticular, it notes that-the respondents were negli-
‘gent, that more substantive injustice has been done
in this case and others by a departure from ortho-
dox and fundamental principles, and that adequate
_ protection for employees exists within the cmvent
framework of the common law.

For their part, the respondents snbmit that they
are entitled to bepefit from the limitation of liabil-
ity clause and suggest. three alternative ways to
arrive at such a result, First, they argue for a judi-
cial reconsideration, or a relaxation of, the doctrine
of privity of contract as it applies to the case at bar.
It is submitted that this doctrine, in the facts of the
present case, is radically out of step with commer-
cial reality, with the expsclatmm of the parties and
with the way in which the parties allocated the risk
of loss or damage, The respondents argue that
employees can, without consideration and without
invoking traditional exceptions such as trust or
agency, claim the berefit of their employer’'s con-
tractual limitation of liability when: (1) there is a
contractual limitation of liability between their
employer and another paity; (2) a loss occurs dur-
ing.the employer’s performance of its contractual
obligations 1o that third party; and (3) the employ-
ges ave acting in the course of their. employment
when the loss occurs. Second, the respondents sub-
mit that they can benefit from the clause in ques-
tion by implying a term into the contract and by

I

droit de la respopsabilité délictuelle. L appelante
soutient que le recours 3 une analyse (délictuelle)
fondée sur une obligation de diligence pour intro-
duire des limites contractuclles dans le droit de 1a
responsabilité délictuelie constitiie ane autre tenta-
tive de contourner le rigon'%mc du principe du lien
contractuel. Selon elle, c’est au 1égislatenr-et non
aux tribunaux qu'il incombe de prescrire toute
dérogation & ce principe. Quoi qu'il en soit, ell
prétend que 1’analyse fondée sor i‘applicatimi de>
I'obligation de diligence est inopportune en I'es?2
ece puisque la responsabilité des intimés est fonT,
dée, selon l’opmmn dissidente du juge Southin, surs
le déhir d’atteinte a la pessession mobilidre, Enfm’:
l’appelautc conteste le «point de départ» des JugeSJ
d’instance inférieure selon lequel il est injuste, et
Tespice, de tenir les employés intimés personnel
Jement responsables, Plus particulitrement, elle
fait remarquer que les intimés ont €€ négligents,
gu’une dérogation 2 des principes orthodoxes et
fondamentaux a entrainé une injustice plus grave
dans la présente affaire notamment et que la com-
mon law, dans son état actucl, offre déja une pro-
tection adéquate aux employés.

Pour leur part, les intimés. soutiennent qu’ils ont
le droit de bénéficier de la clause dé limitation de
Ja vesponsabilité et ils proposent trois fagons diffé-
rentes d'arriver & ce résultat. Premiérement, ils
préconisent un réexamen ou un assouplissement,
par les tribunaux, du principe du lien contractuel
qui s’applique 2 la présente affaire. Ils prétendent
que, compte tenu des faits de Fespéce, ce principe
est tout A fait incompatible aver la réalité cornmer-
ciale, les.attentes des parties et la mnaniére . dont
celles-ci ont réparti le risque de perte ou de
dommages. Les intimés font valoir qu'indépen-
damment des exceptions traditionnelles comme Je
mandat et Ja fiducie, les employés peuvent invo-

_ quer la [imitation contractuelle de a responsabilité

-y

de leur employeur 1) sl existe une limitation con-
tractuelle de Ja responsahilité entre leur employeur

- et une antre parti¢, 2) si une perte se produit pen-

dant que "employeur rempllt ses obligations con-
tractuelles envers cette ticrce partie et 3) si les
employés agissent dans ’exercice de leurs fonoc-
tions au moment od la perte survient. Deuxidéme-
ment, les intimés prétendent qu'ils peuvent bénéfi-
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relying on the decisions in The Eurymedon, supra,

and ITO—International Termingl Operators,

supra, in the manner suggested by Lambert LA,

And third, the respondents adopt similar arguments

to those advanced in the reasons .of McFachern
C.J.B.C. and Wallace J.A. and submit that the con--
fractual setting between Kuehne & Nagel and the
appellant, including the limitation of liability
clanse, has the effect of limiting the respondents’

liability to the appellant. In this sense, it is sug-
gested that the respondents should be allowed to
benefit from the clause, albeit indirectly, via a duty
of care {tort) analysis. They argue that such an
analysis is not irrelevant as_suggested by Southin
J.A. in dissent and.by the appellant, Rather, the
respondents submit-it is the principles of trespass,

not negligence, that are inapplicable to the facts of
this case.

(2) Approach to be Taken Herein

In my opinion, it is unnecessary to embark upon
the type of tort analysis suggested by the respon-
dents in order to amive at the resnlt that justice
~ mandates in the case at bar. I do not say this

because I disagree in principle with the reasoning
of McEachern C.JB.C. and Wallace J.A., and of

my colleague Justice McLachlin, on which T

refrain from expressing any opimion, but rather
because I believe that a more direct approach’is
both available and preferable. The respondents awe
seeking the benefit of s. 11(#) of the contract of
storage between their employer and the appellant
in order to limit the liability that would otherwise
attach to their breach of duty; in other words, in
order to downwardly modify the assessment of
damages currently fixed at $33,955.41, The appel-
lant has never argued, understardably in the cir--

cumstances of this case, that s. 11(b) of the con- ?

tract of storage was not wide enough to cover the:
respondents’ negligence, that it had not been
brought to the appellant’s attention prior to the
execution of the contract, or that it would be
nnconscionable to permit the respondents to rely 7
on the limitation clause. The main obstacle to the

cier de la clause en -question en conclnant a
T'existence d’une condition implicite dans le ton-
trat et en invoquant les arréts Eurymedon et IT0—

International Terminal Operators, ptécités, comme -

I'a proposé le juge Lambert. Troisismement, ils
avancent des arguments semblables & ceux avancés
dans les motifs du juge McBachen et du juge Wal-
lace et souliennent que I'entente contractuelle
intervenue entre Kuehne & Nagel et 'appelante, y
compris la clause de limitation de la responsabilité,

"a pour effet de lumiter leur responsabilité envers
’appelante. C’est ainsi qu'ils laissent entendre

qu'ils devraient pouvoir bénéficier de la clause,
quoique indirectement, grice & une analyse (délic-

tuelle) fondée sur I'obligation de diligence, s font

valoir que cette analyse n’est pas hors de propos
comme 'afffrment le juge Southin, dissidente, et

- l'appclante Les infimés athrmcnt plut6t due sont

les principes de T'atteinte a la passessmn mobi-
liere, et non de la négligence, qui sont mapph—
cables en I’éspace.

2) La méthode & suivre en P'espece

Pestime qn’ﬂ est inutile d’entreprendre le genre
d’analyse délictuelle que proposent les intimés

* pour atteindre le résultat gue la justice commande
en I'espéee. Ce n'est pas que je sois en désaccord,

en principe, avec le raisonnement suivi par le juge

en chef McEachetn et le juge Wallace, ainsi gue -

par ma collégue ie juge McLachlin, au sujet duquel
je n’exprime aucune opinion, mais je cyois qu’il est
possible et préférable d'adopter une méthede plus
directe. Les intimés cherchent & bénéficier de
Pal. 115} du contrat d’entreposage intervenu enfre
leur employeur et Pappelante afin de limiter 1a res-
ponsablhté qui, découierait par ailleurs du manque-
ment & leuy obhgauon en d’autres terymes, afin de
modifier & ]a baisse le montant.des dommages
actuellement évalué a 33 95541 §. Llappelaute
n’a jamais souteny, ce qui st naturel dans les cir-
constances de la présente affaire, que Val. 115) du
contrat d’entreposage n’avait pas une portée assez
large pour englober la négligence des intimés, qu*il
I avait pas été porté A son attention avant la signa-

; toee du contrat ow qu'il serait inique de permettre

aux intimés d’invoquer la clanse de limitation.
Conune 1'a souligné I"appelante, le principal obsta-

[1992] 3 S.CR. -

1992 CanlLli 41 (SCC)
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respondents’ claim, as pointed out by the appel- -

lant, is the doctrine of privity of contract, The
judges below were well aware of the difficulty
- presented by this doctrine and chose different
routes to deal with it: the trial judge and Southin
-I.A., in dissent, simply applied the doctrine; Lam-
bert J.A, applied a recognized exception to privity:
and McEachern C.J.B.C. and Wallace J.A. circum-

y vented the doctrine by resorting to a toxt analysis.

For my part, | prefer 1o deal head-on with the
doctrine of privity and to relax its ambit in the cir-
cumstances of this case. Some may argue-that the
same result can (and should) be reached by using a
number of approaches which are seemingly less
drastic and/or allegedly more theoretically sound,
. such as the one advanced in the Court of Appeal
by McEachern CJ.B.C. and Wallace LA, or the
“no duty” approach advocated by my colleague,
Justice La Forest, and aathors such as B. J. Reiter,
“Contracts, Torts, Relations and Reliance”, in B. 1.
Reiter and 1. Swan, cds., Studies in Contract Law
(1980), 235, or the doctrine of “vicatious immu-
nity” allegedly adopted by the House of Louds in

Elder, Dempster & Co, v. Paterson, Zochonis &

Co., [1924] A.C, 522,

In this respect, I have had the opportenity to
read the reasowns of my colieague McLachlin J. in
the case at bar but, with respect; cannot agree with
her characterization of my reasons or with her
approach to the questions raised herein. Except for
a rigid adherence to the doctrine of privity of con-
iract, I do not see any compelling reason based on
principle, authority or policy demonstrating that
this Court, or any other, must embark upon a com-
plex and somewhat uncertain “fort analysis”
order to allow third parties such as the respondents
1o obtain the benefit of a conftractual limitation of
liability clause, once it has.been established that
they breached a recognized duty of care. In my
view, apart from privity of contract, it-is contrary
to neither principle nor authority to allow such a
party, in appropriate circumstances, to obtain the

in

cle anquel se heurte la demande des intimés est le
principe du lien contractuel. Les juges d’instance
mférieure étaient bien conscients de la difficuité
que présentait ce principe et ils ont choisi d’en trai-
ter de différentes fagons. Le juge de premiére ins-
tance et Je juge Southin, dissidente, ont simple-
ment appliqué le principe, le juge Lambert a
appliqué une exception reconnue au principe du
lien contractuel et le juge en chef McEBachern et le

* juge Wallace ont contourné le principe en recou-G3
%)

It

rant & une analyse déhctuf:l]c LA
5
Pour ma part, je préfere m’attaquer de front au™
principe du lien contractuel et en assouplir ia por- 5
tée dans les circonstances de la présente affaire,©
D’ancuns peuvent soutenir que le méme résultaty
peut (et devrait) étre atteint en recourant & un cor-—
tain nombre de méthodes qui sont apparemment
moins draconiennes. ou qui, prétend-on, sont théo-
riquemnent plus saines on les deux A la fois, comme
celle proposée en Cour d'appe! par Ie juge en chef
McEachern et le juge Wallace, ou la méthode de
Pabsence d’obligation préconisée par le juge
La Forest et des auteurs comme B. J. Reiter dans

" «Contracts, Torts, Relations and Reliance», dans

B. I. Reiter et J, Swan, dir., Studies in Contract
Law (1980) 2335, ou encote ie principe de 1’«im-
munité dérivée» qu’aurait adopté la Chambre des
lords dans V'awrét Elder, Dempster & Co. c. Pater-
son, Zochonis & Co., {19241 A.C. 522,

A cet égard, j’ai pris connaissance des motifs
rédigés en l'espice par ma collégne le juge
McLachlin, mais, en toute déférence, je ne puis
étre d'accord avec sen interprétation de'mes motifs
oy avec la fagon dont clle aborde les questions
soulevées en l'espece. Sauf si on veut observer
strictemnent le principe du lien contractuel, je vois
aucune raison sérieuse, fondée sur les principes, la

_jurispradence, la doctrine on l'ordre. public, qu

démontre gque notre Cour ou tout autre tribunal doit

- procéder 2 une «analyse délictuelle» complexe et
‘quelque pen incertaine, pour permetirs d des tiers

comme les intimés de bénéficier d'une clause con-
tractuelle de limitation de la responsahilité, une
fois qu’il a-éeé établi qu’ils ont manqué 3 une obli-
gauon de diligence reconnue. A mon avis, hormis -
le principe du lien contractuel, il est contraire i
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bénefit direct] ly from the contract (ie. in ths same:
manner as. would the contracting party) by resort-
ing to what may be referred (o as a “contract analy-
sis”. The maiin obstacle to such an approach
regides in the fact that the party relying on the lim-
itation of liability clause isnot a party to the.con-
tract, not in the alleged principle that if ‘one starts
in tort, one must end in tort,

1 accept the respondents’ submission that this is ¢

both the time and the case for a judicial reconsider-
ation of the rule regarding privity of contract. as
applied to employers’ contractial limitation of lia-

bility clauses. Furthermore, 1 find wide suppoit. for

the. contract approach I adopt, incloding iy, view

as to.how a contragtual linitation of liability clause.

may become relevant in a tort case such as the pre-

sentt one (Le. as a juridical reason affécting the

consequences —liability—of the-breach of & duty

of care}, both in the jurisprudence and in'a number.

of commentaries dealing specifically with the. case
© at bar;see D}f{_‘k vi- Manitoba Snowmobile Assocta:
tion Inc., {1985] 1. 8.C.R. 589 Crocker v. Suwi-
dance - Northwest Resorts- Ltd., [1988]
- 1 8.C.R. 1186; ITO—International Terminal Oper-
ators; supra, W, J. Swadling, “Privity, Tort and
Contract: Bxempting the Careless Eniployee™
(1991}, 4 Journal of Contract Law 208, at p. 229,

and J. Swan; “Privity of Confract and Thisd Party
Beneficiates: the Selective Use of Precedent”

(1991), 4 Journal ofCammrr Law129; at pp. 133-...

34,

In my view, the respondents were third party
beneficiaries to the limitation ‘of liability clause

found in the contract of storage between their
| employer and the appellant and, in view of the cir- -

cumstances mvulvcd may beneﬁt dlrectly fmm

s:gnmg party o, the contlact 1 1ecogmze that such .
a conclusion collides with privity of contract in its "

strictest sense! however, for reasons that follow, T

quelque prineipe, Junsprudcnce on dectrme de per-
mettre & une telle partie, dans.des circonstances.
appropriées, de bénéficier ditectement du contiat

(c’est-a-dire comme ce sexait le cas pour la partie.

contiuctante), en recorant: ce qu’on pent appeler
une «analyse contactielle», Le principal obstacle
anguel se- heurte cetie méthode réside dans le fait

. que la partie qui invoque la clause de limitation de

1a responsabilité n’esi pas une partie au conivat, et

non_dans le préiendu principe selon lequel qui

commience en matiere délictuelle doit terminer en
matxcle délictuelle. '

T'accepte I'argument des intimés voulant que ce

soit e temps et qu'il convienne de procéder & un.
. réexamern Juda,mane de la r2gle concernant le hen
' contractuel qui 8’ appligue aux clauses de limijtation
de la responsabilité des employears, De plus, je

trouve, tant dans la jurisprudence que dans un cer-
tain nombre de commentaires portant précisément
sur la.présente affaire, un appul considérable pour
Ja méthode. contractuelle que j’adople, ¥ compris
‘ma perception de }a fagon dont une clanse de limi-
tation de la responsabilité peut devenir pertinente
dans une affaire délictuelle comme celle dont nous

sorymes saisis: (c'est-a-dite A titce de motif juri-

[1992] 3 S.CR.

1992 CanLil 41 .(scc.)

dique modifiant les conséquences, savoir la ges- .

gonsabﬂité du anquement 4 une obligation de
diligence)i -voir Dyck c. Manitoba Snowmobile
Association Tnc., [19851 1 R.C.S. 589, Crockerc.

~ Sundance Northweit Resorts Ltd.,. [1988] 1 R.CS5.

1186, ITO—International Terminal Operators, pré-

- cité, W. J. Swadling, «Privity, Tort and Conuact_

Exempting the Careless Employec» (1991),

Journal of Congract Law 208, & la p. 229, er J..
Swan, «Privity of Contract and Third Party Benefi- |
~ ciaries: the Selective Use of Precedents (1991), 4

Journal of Comtract Law 129, aux_ pp. 133 et 134

Selon mm, les intimés étaient: des tiers bénéfi-

. ciaires de la clause de lirnitation de la responsabi-

lité figurant dans le contrat d’entreposage inter-

venu entre leur employeur et Tappelante et, dans’
les circonstances, ils: pcuvem bénéficier. dmacte~ :

ment de cette clause méme ¢'ils-ne sont pas signa-
taires du contrat, I’ admets qu'une tellé conclisgion
est contraire au pnncxpe du lien contractuel au sens
le plus strict; mais; pour les. motifs énoncé,s Ci-
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' believe that this Court js presented with an appro-
priate factual opportumity in which to reconsider

| the scope of this doctrine and decide whether its
~application in cases such as the one at-bar should
be limited or modified, It is my opimon that com- -

mercial 1eahty and common sense requirve that it
should, .

Before . pfocaeding_‘ﬁith my analysis I wish to

state that, in view of the approach L adopt, it will-”

be unnecessary for me to determine whethet or not
the respondents’ liability is, as argued by Southin
J.A- in dissent, governed by the law of trespass and
not the taw of negligence. Indeed, as T am of the
opinion that the respondents owed a duty of care
and that they may benefit from the linditation of
liability clause without resoiting to a tort analysis,
a conclusion that they ate liable inl trespass rather
. than in negligence would change nothing in- the
‘disposition of this appeal. 1 must add, however,
that I have some dotbts as to the correctness of the
conclusions of law made by Southin LA, on this
matter. In this respect, I would adopt the comments
made by Professor Swadling, supra, at pp. 221 23
of his commentary.

I will now turn {o the heart of the present appeal,

namely, privity of contract and third party benefi- .

ciaries. In dr:ahng with this issue, I would Jike
briefly to review what is. understood by the doc-
trine of privity of contract, the decisions that sup-
port it, the reasons behind the ‘doctrine, criticisms
of the doctiine, and its treatment in other jurisdic-
tions. 1 shall then gd on to discuss previous deci-

sions of this Court on the matter before turning to

the doctrine in the circumstances of this appeal.

(3) The Dcrctune of Privity of Contract and
Third Party Bencflclarmq

{(a) Introduction

* The doctiing of privity of contract has.been
stated by many different authorities sometimes
with varying effect: Broadly speaking; it stands for
the proposition that a contract cannot, as a general

apres, je crois gue notre Cour a ici Voceasion de |
réexaminer la portée de ce principe et de décider si

N

son application & des cas semblables & 'espece

 devrait étre limitée ou modifiée. F'estime que la

réalité commerciale et le bon sens exigent qu’elle
le soit.

Avant d’entreprendre mon analyse, j¢ tiens A
préciser qu’en raison de la méthode que j* adopte, ﬂg
ne me sera pas nécessaire de déterminer si la res-q
ponsab:htc des intimés est, comme P'a piétendu le =

‘juge Southin dang sa dissidence, régie par le drmt“'

relatif & atteinte & la possession mobiliere plutot—‘
que par le droit relatif A la négligence. En effet, S
comme je suis d’avis que les intimés avaient uneqy
obligation de diligence et qu'ils peuvent bénéficier S
de la clause de limitation de la responsablhtc sans’
qu'il goit nécessaire de recourir & une analyse
dehctuelle conclure qu'ils ont commis une atteinte
a la possession mobiligre et non une négligence ne
modifierait en rien 1'issue du présent pourvoi. Je
dois néanmoins ajouter que je doute quelque pey .

- de la justesse des conclusions de droit tirées par le
juge Southin sur ce point. A cet égard; je mention-
' nierais-les propos que tient Ié professeur Swadling,

loc, ¢it., aux pp. 221 & 223 de son commentaire.

Je reviens maintenant au coeur du présent poar-
voui, savorr le principe du lien contractuel et les
tiers bénéficiaires. En abordant cette guestion, j'ai-
merats examiner brievement ce qu’on entend parJe
principe du lien contractuel, les décisions qui ’ap-
puient et les motifs qui Je sous-tendent, les cui-
tiques exprmées A son ¢gard et la fagon de le. trai-

ter dans d’autres ressorts, J'analyserai ensuite les

arvéts déja prononcés par notre Cour en la matiére
avant de passer & 'examen du principe dans le
contexte du présent pourvoi.-

3). Le_principe du lien contractuel et les tiers
bénéficiaires

a) {nt_rad&ctibﬁ‘

Le principe du Hen contractvel a é1¢ énoncé A
maintes reprises dans la doctrine et la jurispru-
dence, avec parfois plus ou moins d’effet. De
maniére générale, ce principe veut qu'un contrat -
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rule, confer rights or impose obligations arising
under it on any person except the parties to it: see,
for example, Anson’s Law of Contract (25th
ed. 1979), at p. 411, cited by Mclntyre . for this
Court in Greenwood Shopping Plaza Lid., supra,
at p. 236; G. H. Treitel, The Law of Contract (Bth
ed. 1991), at pp. 523-75; Cheshire, Fifoot and
Furmston’s Law of Contract (12th ed. 1991), at
pp. 450-68; and Chitty on Contracts (25th
ed, 1983), vol. 1, at pp. 662-91. It is now widely
recognized that this doctrine has two very distinct
components or aspects, On the one hand, it pre-
cludes parties to a contract from imposing liabili-
ties or obligations on third parties. On the other, it
prevents third parties from obtaining rights or ben-
fits under & contract; it refuses to recognize a jus
quaesitum fertio or a jus tertii. This latter aspect

has not only applied to deny complete strangers -

from enforcing contractual provisions but has also
applied in cases where the contract attempts, either
expressly or impliedly, to confer benefits on a thixd
party. Tn other words, it has equally applied in
cases involving third party heneficiaries. This
appeal is concerned only with the second aspect of
privity, and particularly with its application to third

party beneficiaries. Nothing in these reasons -

should be taken as affecting in any way the law as
it relates to the imposition of obligations on third
parties,

The decisions most often cited in Canadian
courts in support of the doctrine of privity are:
Tweddle v. Arkinson {1861), 1 B. & 8. 393,
121 BR. 762; Dunlop Pneumatic Tyre Co. v. Sel-
fridge & Co., [1915] A.C. 847 (HL.); Scruttons
Itd. v. Midland Silicones Lid., supra; Canadian
General Electric, supra, and Greenwood Shopping
Plaza, supra. As confirmed by these and other
decisions, privity of contract is an established prin-
ciple of contract law. It is not, however, an-ancient
principle. As noted by this Court in Greenwood
Shopping Plaza, at p. 237, the doctrine “has not
-always been applied with the rigor which-has
developed duting modern times”, Indeed, many
have noted earlier decisions in the English com-

ne confere des droits-ou n’impose des obligations
qu’aux personnes qui y sont parties: voir, par
exemple, Anson’s Law of Contract (25¢ éd. 3979,

d fa p. 411, cité par le juge Mclntyre, au nom de
notre Cour, dans Greenwood Shopping Plaza Lid.,
précité, ala p. 236, G, H. Treitel, The Law of Con-
tract (8¢ éd. 1991), aux pp. 523 & 573, Cheshire,
Fifoot et Fuwrmston’s Law of Contract
(12¢ éd, 1991), aux pp. 450 2 468, et Chitty on —
Contracts (25¢ éd. 1983), vol. 1, aux pp. 6622 691, 8
1l est désormais généralement admis que ce prin- 4
cipe comporte deux éléments ou aspects tres dis- o
tincts. D7une part, 11 empéche les parties & un con- =
trat d'imposer des responsabilités ou des =
obligations 2 des tiers. D’ autre part, il empéche les S
tiers de bénéficier des droits-ou des avantages que 5
confére un’ contrat; 1 fait obstacle & la reconnais-
sance des droits des tiers (jus quaesitum fertip ou
jus fertii). Ce dernier aspect a été appliqué non
senlement ‘pour empéeher de parfaits étrangers au.
contral de faire exécuter des dispositions de celui-
ci, mais également lorsque les parties ‘tentent

_expressément ou implicitement, dans le contrat, de

conférer un avantage 2 un tiers, En d’aotres termes,

il s’est également appliqué dans des cas o il était
question de tiers bénéficiaires. Le présent pourvoi = -
ne porte gue sur le second aspect du principe du
lien contractel et, plus particulifrement, sur son
application aux tiers bénéficiaires. Les présents
motifs ne doivent pas &tre interprétés comme
modifiant de quelgue manidre le droit applicable 4
I'imposition d’obligations a des tiers.

Voici les aréts qui sont e plus souvent cités,
devant les tribunaux canadiens, & 'appui du prig.
cipe du lien contractuel: Tweddle c. Atkinsorn
(1861), 1 B, & S. 393, 121 ER. 762, Dunlop
Pneumatic Tyre Co. c. Selfridge ‘& Co., [1915]
A.C. 847 (HL.), Seruttons Ltd. ¢. Midland Sili-
cones Ltd., précité, Canadian General Electric,
précité, et Greenwood Shepping Plaza, précité.

i Ces arrts ainsi que d’autres décisions confitiment

gue le principe du lien contractue] est un principe
établi du droit des contrats, Ce ptincipe n’est
cependant pas ancien. Comme 1’a fait remarquer -

. notre Cour dans Greenwood Shopping Plaza, a la

p. 237, ce principe «n’a pas toujours été appliqué
[. . .] avec la riguenr que }'on connalt anjourd’ hui».
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mon law- which have allowed third party benefi-
ciaries to enforce contracts made for their benefit:
see, for example, the review of the history by
Windeyer J. in Coulls v. Bagot’s Executor and
Trustee Co., [1967] Aust. Argus L.R. 385 (H.C)),
at pp. 407-9; R. Flannigan, “Prvity—The End of
an Era (Error)” (1987), 103 L.Q. Rev. 564, at
pp. 565-68; and Carver’s Carriage by Sea (ch
ed. 1982), at pp. 241-47. It is generally recognized
that the law in this respect was not “settled” until
the mid-nineteenth century. It is also accepted that
. there are certain exceptions to the doctrine of priv-

_ity such as trast and agency: see Greenwood Shop- -

ping Plaza, supra, at pp. 238-41 and [70--In-
ternational Terminal Operators, supra, at pp. 784-
o4,

Closely related to the doctiine of privity, but
conceptually distinct, is the rule that consideration
for a promise must move from the. person entitled
to sue or rely on that promise. Both rules have
been used in the past, sometimes in an inter-
changeable manner, in order to deny third parties
. the right to enforce contractual provisions made
" for their benefit. There is some debafe in academic

circles, supported by obiter dicta, as to whether or -

not privity and consideration are really distinct
concepts. For our purposes, however, 1 find it
unhecessary 10 consider this question, I proceed on
the basiz that the major obsiacle to the respon-
dents’ claim, as stated by the appellant, is that they
are not a party to the contract from which they
" “seek to obtain » benefit.

The reasons behind the doctrine of privity have
received very little judicial attention. Professor

Treitel offers perhaps the most often cited (and.

debated) justifications for this doctrine in his tres-
tise The Law of Contract, supra, at pp. 527-28.
Maintaining a certain distance, he claims that the
denial of third party rights under a contract may be
justified for four reasons: (1) a conwract is a very
personal affair, affecting only the parties to it; (2)

d

En fait, plusiears ont souligné des décisions anté-
rieures, dans la common law anglaise, ot on a per-
mis 2 des tiers bénéficiaires de faire exécnter des
contrats concius & leur profit: voir par exemple,
I'historigue que fait le juge Windeyer dans Coulls
c. Bagot's Executor and Trustee Co., [1967] Aust.
Argus L.R. 385 (H.C\), aux pp. 407 & 409, R. Flan-
nigan, «Privity—The End of an Bra (Error»

(1987), 103 L.Q. Rev. 564, aux pp. 565 & 568, et __
. Carver's Carriage by Sea (13° éd. 1982), auxg

pp. 241 4 247. On admet genea alement que le droit®
applicable en la matitre n’a pas ét€ «établi» avantr
o roilieu du XIX® siécle. On accepte également
qu’il existe certaines exceptions, comme Ja fiducie 2
et le mandat, au principe du lien contractuel: voirS
Greenwood Shopping Plaza, précité, aux pp. 238 Acy
241, et ITQ—-international Terminal Operators %

,précm: aux pp. 784 4 794

. Liée de prés au pnnmpa du Jien contractuel,
mais pourtant distincte, il y 4 la r&gle voulant que
la contrepartie & un engagement provienne de la
personne- gquj a le droit d’engager des poursuites
fondées sur cet engagement ou de s’y fier. Les
deux régles ont ét¢ invoquées dans le passé, par-
fois indifféremment, pour refuser i des tiers le
droit de faire exécuter des dispositions contrac-
tuelles stipulées a leur profit. Certains débats théo-
riques, appuyés d’opinions incidentes, pottent sur
la question de savoir 51 le lien contractuel et la con-
trepartie constituent vraiment des notions distine-
tes. Toutefois, aux fins du présent pourvoi, j estime
qu’il n'est pas nécessairc d’cxaminer cette ques-
tion. Je tiens pour acquis que le principal obstacle
auguel se heurte la demande des intimés, comme

. Y'a mentionné ['appelante, réside dans le fait qu’ils

I

ne sont pas parties au contrat dont ils cherchent a
tirer un avantage,

- Les tribunaux- se sont peu attardés avx motifs

qui sous-tendent le principe du lien contractuel. _

. Pans son ouvrage intitulé The Law of Contract,
op. cit., aux pp. 527 el 528, le professeur Treitel

expose peut-€tre les justifications les plus citées (et
discutées) de ce principe. Avec une certaipe
réserve, il prétend que le refus de. reconnaitre les
droits des tiers aunx termes d’un conirat peut 8tre

justifié pour quatre raisons: 1) le contrat revét un
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it would be unjust to allow a person to sue on a
contract on which he or she could not be sued; (3)
if thixd parties could enforce contracts made for
- their benelfit, the rights of contracting parties to
rescind or vary such confracts would be unduly
hampered; and (4) the third party is often merely a
donee and a “sy'f.tem of Jaw which does not givc A

gratuitous prormsec a right to enforce the promise
" is not likely to give this right to a gratuntous bene-
ficiary who is nol even a promisee”,

_Proféssor Atiyah in The Rise and Fall of Free-
dom of Contract (1979) offers an economic expla-,
nation for the doctrine (at p. 414);

Thete is & Sense in which the new doctrine of privity
- -was an important development in the law at a time of
increasing complexity in mmdtifateral commercial rela-
tionships, The appearance of middlemen in ali sorty of
commercial situations served-to separate the partics at
either end of the tmnsactmn. and -it was generglly

'\ccepted that no privity existed between them. Econom-
ically, this may have served a useful purpose, in that it -

encouraged the development of a -more market-based
concept of enterprise. liability, Bui on some gccasions
the results were not only cconommaliy dubicus but
socially dxbaatrous

Other possible justifications include preventing the
promisor from being subject to donble recovery
and avoiding a floodgate of litigation brought
abont by third party beneficiaries.

(b) Criticisms of the Doctrine

Few would argue that complete strangers to a
contract shonld have the right to enforce its provi-
sions, When it comes to thitd party beneficiaries,
however, the doctrine of privity. of contract has
‘received much criticism in this century by. law
~ reformers, commentators, and _]ungS To date,
three major law reform bodies in the Common-

caractére trés persormnel et n'a d’effet que sur les

| parties qm le conchuent, 2) il serait injuste de per-

meitre & une personne d’engager des poursuites
fondées sur un contrat aux termes duquel elle ne

- pourrait pas étre poursuivie, 3) si des tiers pou-

vaient faire exécuter des confrats conclus A leur
profit, les droits des parties contractantes de rési-
lier ou de modifier ces conirats seraient indﬁment
compromis, et 4) souvent, le tiers n’est .qu’un__
donataire et [TRADUCTION] «il est peu pmbab]eU

_qu un systéme de droit qui ne reconnait pas au(n

créancier d’un engagement & tme grafult le droit de—
faire exécuter cct engagement conférera ce droit aui
bénéficiaire 2 titre gratuit qui n’est méme pasg
créancier de V' engagcmcnt». 5

N
Dans son ouvrage intitulé The Rise and Fall of %

. Freedom of Contract (1979), le professeur Atiyah™

propose,. ala p. 414, une explmatmn économlque
de ce principe:

[TRADUCTION] A une époque ol les hens commer-
glaux multilatéraux deviennent de plus ep plus com-
plexes, le nouveau principe du lien contractiel a, dans
un sens, marqué une £volution importaate du droit,
Lavénement d'intermédiaires dans toutes sortes d’opé-
rations commerciales a conttibué & séparer les parties &
une opératiot, et il était pénéralement admis qu’aucun
lien contractuel n'existait entre eux. Du point de voe
économique, cela peut avoir été utile en-encourageant
I'établissement d'un concept de responsabilité de 'en-

“treprise fondé davantage sur le marché, Toutefois, il est

parfois amivé que les résoltats aient €66 non seulement
économiquement douteyx, mans dussi socialement catas-
trophiques.

Parmi les autres justiﬁcatimﬁq possibles, il y a la
voionté d’empécher le débiteur d’un engagement

" de s’exposer A la double indemnisation et celle

/]

d'éviter une avalanche de poursuites de la part de -
tiers bénéficiaires.

b) Cririques fonnute’es‘-au sujet du principe

‘Rares sont ceux qui soutiennent que de parfaits
étrangers & un contrat devraient avoir le droit d’en
faite exéeuter les dispositions. Cepcndant lorsqu’il
s'agit de tiers bénéficiaires, le principe dis lien cop-
tractuel a,-au cours de ce siécle, fait I'objet de
numbreuses crifiques de la part de réformateurs du
droit, de cotnmentateurs et de juges. Dans le Com-
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wealth have examined the doctrine; each has rec-
ommended its abolition.

In 1937, the Law Revision Comin'ittqc of the
United Kingdom in its Sixth Interim Report, noting
the difficulties created by privity of contract, rec-

ommended that it be abolished subject to three .

provisos: (1) no third party right can be acquired
unless given by the express terms of the contract;
(2). the promisor should be entitled to raise against
the third party any defence that would have been
“valid against the promisee; and (3) the parties to
“the contract should retain the right to cancel it at
any thime, unleéss the third party has received notice
of ‘the agreernent and has addpted it. The English
Parliament has yet to legislate in this area and the
whole matter is once again before the law reform-
ers of that country; Law Commission, Twenty-fifth
. Annual Report: 1990 (Law Comm, No. 195),
para. 2.14. The Commission recently published a
Consultation Paper in which it makes: the. provi-
sional recommendaiion that a reform to the law of
_ privity should be made in order to allow third par-
ties to enforce contractual provisions miade in their
favour: Law Commission, Privity of Contract:

-Contracts for the Benefit of Third Pames Consul- .

tation Paper No. 121 {l 991).

In New anland, a similar recommendation was
made in the 1981 Report on Privity of Contract of
the New Zealand Contracts and Commercial Law
Reform Committee following a teview of the
. problems created by a strict adherence to privity of

contract and. of the legal technigues sometimes

monwealth, trois _importants organismes de
réforme du droit ont examiné cé principe et chacun
en a recommandé I"abolition. '

" En 1937, dans son Sixth Interim Report, e Law

- Revision Committee du Royaume -Uni, soulignant

used to avold wvnjust results. The many recommen- -

(dations of the Committee, including a reference to

limitation of hablhty clauses and third parties,

~ were implemented in the Contracts (Privity) Act
1982, Stat. N.Z., No. 132.

In Canada, the Outario Law Reform Cominis-
sion in-its 1987 Report on Amendment of the Law
0f Contract recommended; persuasively in my
view, the enactment of a general legislative provi-
sion to the effect that “coniracts for the béncfit of
third parties should not be unenforceable for lack

I

~les difficultés que posait le principe du lien con-

tractuel, en a recommauds 1'abolition sous réserve
de trois conditions, smt 1) qu’un -droit ne puisse
&tre conféré A wn tirs qu’au moyen d’une disposicy’

. Hon expresse du contrat, 2) que le débiteur de 'ent>

gagement puisse opposer & un tiers tout moyen de~
défense qu'il aurait pu opposer au créancier dex
Pengagement ct 3) que les parties au confrat conT=
servent le droit de 'anpuler 2 tout moment, A3
moins que le tiers n’ait été avisé de I'entente et né—’

Tait acceptée. Le Parlement anglais n’a pas encmc:n

1giféré dans ce domaine et les réfotmateurs e
droit de ce pays se trouvent de nouvean saisis de
toute Ja question: Law Commission, Twenty-fifth
Annual Report: 1990 (Law Comm. No. 195),
par. 2.14, La Commission-a récemment publié un
document d’étudé dans lequel elle recommande

- provisoirernent que I’on modifie Ja régle du. lien

contractuel de manigre A permettre aux tiers de
faire exécuter les’ dispositions contractuelles stipu-
Iées én Jeur faveur: Law Commission, Privity of

~ Contract: Contracts for the Benefit of Third Par-

ties, Consultation Paper No, 121 (1991).

En Nouvelle-Zélande, une recommandation
similaive a éé faite dans le Report-on Privity. of
Contract de 1981 par le New Zealand Contracts
and Commercial Law Reform Committee, suite &
une analyse des problemes cansés par I'observa-
tion stricte du principeé du lien contractuel et des
technignes juridiques’ parfois utilisées pour évitet
des résultats injustes. Les nombrenses recominian-
dations du comité, notamment en ce qui concerne
les clauses de limitation de la responsabilité et les
tiers, ont £€ mises en ccuvre dans la Confracts

(Privity) Act 1982, Stat. NZ., n° 132,

Al Canada, la Cmﬁnﬁssion de réforme du droit

de I’Ontario a, dans son Report on Amendment of

the Law of Comtract de 1987, recommandé, de

_fagon persuasive selon moi, Padoption d'une dis-

position législative générale selon laquelle [TRA-
DUCTION] «les conteats conclus au prof:t de tiers ne
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of consideration or want of privity” (at p. 71). The.
Commission, in the chapter of its Report entitled
“Third Party Beneficiaries and Privity of Con-
tract”, offered the following general reasons for its
recommendation: (1) the present state of the law is
very complex and uncertain; (2) the traditional jus-
tifications for the doctrine of privity (only those in
privity should be allowed to sue; copsideration
gives the right to sue; and preventing doubie
recovery) are largely unfounded; (3) the doctrine
impairs the enforcement of sensible commercial

and personal arrangements made on a daily basis;

{4) exceptions to the doctrine have developed with
no rational basis except to avoid the application of
the doctrine; (5) it is difficult, if not impossible, to
reconcile the exceptions with the doctring; (6) the
exceptions are of limited use in many situations;

(7) the possibility remains that meritorious clains

will be defeated by the application of the doctrine;
(8) the doctrine has been subject lo legislative
imroads as well as academic and judicial criticism;
{9) many jurisdictions around the world (United
States, New Zealand, Western- Anstralia, Queens-
land and Quebec) have recognized third party
rights by abolishing or modifying the doctrine of
privity. The Commission concluded its canvass of
the reasons for reform with the following comi-
mepts (at pp. 67-68).

Abolishing the present third party beneficiary rule
would, we believs, render the law more consistent infer-
natly, and more undersiandable by lay persons. As was
pointed out previously, the comts have been able to cir-

-cumvent the doctrine of privity by one legal device o

another when the desired result was the enforcement of

the promise by the third party beneficiaty. The present -

state of the law, with its anomalies and unjustified dis-
tinctions, cannot and sheald not continue,

We note the ¢lear trend in other jurisdictions permit-
. ting third parties to enforce contracts made for their
- 'benefit. From the discussion of the law in other jurisdic-
tions; it should be apparent that there is almost universal

devraient pas étre inexécutoires en raison de I'ab-
sence de contrepartic ou de lien contractuel» {2 la

"~ p. 7). Dans le chapitre de son rapport intitulé

«Third Party Beneficiaries and Privity of Con-
tract», Ja Commission justifie sa recommandation
par les motifs généraux suivants: 1) le droit, dans
son état actuel, est trés complexe et inceriain,

2) les justifications traditionnelles du principe du
Hen contractuel (c.-&-d., celles voulant que seuls
les cocontractants devraient pouvoir engager des()
poursuites, que la conirepartie confere le dro.it&%
d’engager des poursvites et qu'il v a liea &’empé- ~
cher la double indemnisation) sont en grande partis™
non fondées, 3) le principe compromet 1'exécution—
d’ententes commeiciales ef personnelles raison-
nables, conclues chaque jour, 4) les exceptions aug,
principe ont &8 établies sans fondement rationnél,
si ce N'est pour éviter I"application du principe,™
5) il est difficile, voire impossible, de concilier les
exccptmns et Je principe, 6) dans bien des cas, Ies
exceptions ont une utikité restreinte, 7) il demenre
possible que des demandes valables soient rejetées -
par application du principe, 8) celui-ci a fait I'objet
d’incursions législatives ainsi que de’ critigues de
la part d'anteurs de doctrine et de membres de la
magistratore, 93 de nombreux ressorts dans le
monde (Btats-Unis, Nouvelle-Zélande, Australic-
Occidentale, Queensland et Québec) ont reconnu
les droits des tiers e abolissant ou en modifiant le
principe du lien contractuel. La Commission a con-

Can

" clu son examen approfondi des motifs qui justi-.

h

fient une réforme, en faisant les observations sui-
vantes (aux pp. 67 et 68):

[TRABUCTION] Nous croyons gue 1'sbolition de la
regle actuelle applicable.aux tiers bénéficiaires rendrait
le droit plus cobérent sur I plan interme et plus intelli-
gible pour les profanes. Tel que mentionné précédt:m
ment, les tribunaux ont réussi & contourner le principe
du lien contractuel en ayart recours 2 un moyen juti-
digque ou & wn autre lorsque le ésulfat voulu était de per-
mettre & un tiers bénéficiaire de faive exécuter engage-
ment pris. Btant donné ses anomalies et ses distinctions
injnstifi€es, le droit, dans son €tat actuel, ne peut pas et
ne devrait pas subsister.

Nous copstatons qu'i) y g, dans d’autres ressonts, une

;- netfe tendance A permettre & des tiers de faire exécuter

les contrats conclus a leur profit. 1 ressert de 'examen
du droit applicable dans d’autres ressorts que la quasi-
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agreement among (hose who have considered the ques-
tion that the existing. privity of contract rule must be
abandoned. Tn the United States, through common law
developments and legisiative reform, the privity of con-
tract rule has been rendered virtwally obsolete. In Onta-
“tio, there are significant areas of the law where this rule
no longer holds sway. We believe that the time has come
for Ontatic to recognize that the doctrine of privity of
contract is no longer dppropmte a8 @ general punclple
of contract law.

It is the firmly held view of the Comnission that the
privity of contract rule should be abolished.

"The Commnission opted for a reform based on
the enactment of a general provision abolishing the
doctrine, rather than detailed legislation. This
approach was considered to be more flexible, per-
mitting courts to fashion principles on a case by
case basis in order to enforce third party rights
where justice reguired such a result, Moreover, 1t
would avoid the many difficulties facing the
drafter of specific legislation. It is apparent
throughout the Report that the reform was also
directed towards third parties seeking to enforce
limitation of liability ciausas made for their bene-
fit.

While noting that legislative reform . along the
Tines mentioned above wounld be most welcome in
this area of the law, many commentators have
noted that uniform reform is unlikely in Canada
owing to our present constitutional framework:
see, for example, S. M. Waddams, “Contracts—
Carriage of Goods—Exemptions for the Benefit of
Third Parties™ (1977), 55 Can, Bar Rev, 327, at
p. 333; S. M. Waddams, “Third Party Beneficiaries
in the Supreme Court of Canada” (1981), 59 Can.
Bar Rev. 549, at p. 556; and L. C. Reif, “A Com-
ment on ITO Ltd. v, Miida Electronics Inc.—The
Supreme Court of Canada, Privity of Contract and
the Himalaya Clause” (1988), 26 Alta. L. Kev. 372,

at p. 382, Despite the difficulty in the way of uni- _

form legislative reform, Professor Reif is of the
opinion that “the legislatures are still the most
appiopriate sites for any substantial amendment to
the principle” since courts are limited in their
response to “‘sporadic and factually limited oppor-
tunities” (p. 382). While this may be true, it does

h

totalité des personnes ayant énidié fa question favorise
I'zbandon de Ja régle existante du ien contractuel, Aux
Kitats-Unis, par suite de I"évolution de Ja common {aw et
de réformes 18gislatives, la ragle du lien contractuel est
devenue presque déswdte, En Ontario, cette régle n'a
plus ¢’emprise dans des domaines importants du droit.
Nous estiions que 1'hedre est venue, en Ontaric, de
reconnaftre gque le principe du fien contractvel n’a plus
sa place comme principe général du droit des contrats,

C)

La Commission croit fermement que la régle du lieg
contractuel devrail &tee abolie.

1(8

La Commission a opté pour une 1efom1e babé& '
sar 17 adophon d’une disposition générale ab(}hSc
sant le principe, au lieu de dxsposm(ms tégislatived)
détaillées. Cette méthode &tait jugée plus b{)llplﬁa\)l
car elle permet anx tribunanx d’établir des prin®
cipes, dans chaque cas, en vue d’assurer 1’exécu-
tiont des droits des tiers lorsque la justice I'exige.
En outre, elle permet d’éviter les innombrables dif-
ficultés auxquelles fait face le rédacteur de disposi-
tions égislatives précises. 11 tessort du rapport de
Ta Commission que la réforme vise également les
tiers qui demandent Papplication de clauses de
Jimitation de fa responqablhtc stlpulecs a leur pro-
fit. ‘ :

. Tout en soulipnant gu'une réforme législative
suivant les parametres susmentionnés serait tes
opportune dans ce domaine du droit, bon nombre
de commentateurs ont faii remarquer qu'il est pen
probable qu'une réforme homogene ait lien au
Canada en raison du cadre constitationnel actuel:
voir, patr exemple, S. M. Waddams, «Contracts—
Carriage of Goods—Exemptions for the Benefit of
Third Partics» (1977), 55 R. du B. can. 327, 2 la
p- 333, 8. M. Waddams, «Third Party Beneficiaries
in the Supreme Court of Canada» (1981), 59 R. du
B. can. 549, 2 la p. 356, et L. C. Reif, «A Com-
ment on ITO Led. v, Miida Elecironics Inc—The
Supreme Court of Canada, Privity of Contract and
‘the Himalaya Clause» {1988), 26 Alta. L. Rey. 372,

_ Alap. 382, Malgré les obstacles auxquels se heurte

une réforme législative homogene, le professenr
Reif est d’avis que [TRADUCTION] «es législatures
sont. encore I'endroit le plus approprié pour modi-

- fier sobstanticllement le principe» puisque les fri-

bunaux ne peuvent réagir qu’a des [TRADUCTION]
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not mean that this Court should refuse to assist in
the evolution of the common Jaw when faccd thh
appmprxatc circumstances.

Most of the specific criticistms of the doctrine of
_ privity and its application to third party benefi-
ciaries have come from comnentators, Some have
questioned the application of the doctrine in gen-
eral terms, that is, in its application to cases where
a third party is attempling to enforce a contractyal
provision either by suit or by a defence to a suit,
while otheis have dealt exclusively with the ques-
tion of third party beneficiaries and limitation of
* liability (or exemptlion or exclusion). clauses. See,

for example, A, L. Corbin, “Contracts for the Ben-
efit of Third Persons” (1930), 46 L.Q. Rev, 12;.

S. M. Waddams, “Contracts—Carriage of Goods
~Exemptions for the Benefit of Third Patties”,

'supm 5. M. Waddams, “Third Party Beneficiaries

in the Supreme Court of Canada”, supra;
S. M. Waddams, The Law. of Coutracts (2nd
ed. 1984), at pp. 200-16; Carver’s Carriage by
Sea, supra, at pp. 241-64; M, Tedeschi, “Consider-
ation, Privity and Exemption Clauses, Port Iackson

Stevedoring Pty.. Itd. v. Salmond and Spraggon .

(Australia) Pty. Ltd.” (1981), 55-Ausr, LJ. 876,
J. Swan and B. J. Reiter, “Developments in Con-
tract Law: The: 1979-8¢ Term” (1981), 2 Sup. Ct.
L Rev. 125; W_ 1. Swadling, “Privity, Tort and
Contract: Exempting the Careless Employee”,
supra; 1. Swan, “Privity of Contract and Third
Party Beneficiaries: the Selective Use of Prece-
dent”, supra; R. Flannigan, “Privity — The End of
‘an Eta (Emrot)”, supra; J. N, Adams and
R. Brownsword, “Privity aod the Concept of a Net-
work Contract™ (1990), 10 Legal Studies 12,
G. Battersby, “Exemption Clauses and Third Par-
ties” (1975), 25 U.T.LJ. 371, G. Baitersby,

“Exemption Clauses and Third Parties: Recent

Decistons” .(1978), 28 U.T.L.J.-'15; B, Coote, -

Exception Clauses (1964), at pp. 117-36;
J. Livermere, Exemption Clauses and Implied
Obligations in Contracts (1986), at pp. 175-207.
See also the articles cited by Melntyre J. in
ITO—International Terminal Operators, supra, at
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«occasions sporadiques et kmitées sur le plan des
faits» (p. 382). Bien que cela puisse étre vrai, il ne
s'ensnit pas gue notre Cour devrait s’abstenir de
contribuer & I’évolution de la common law lorsque
les circonstances s'y prétent.

119921 3 S.CR

La plupart des criiques qui vise précisément le -

principe du lien contractuel et son application aux
tiers. bénéficiaires proviennent de commentateurs.
Certains ont nis en doute 1’application du principe
en général, ¢'est-a-dire son application dans les cas
ol un tiers tente de fatre exécuter une: disposition
contractuelle en engageant ou en contestant des
poursuites, tandis que d’autres n'ont examiné que
la question des tiers bénéficiaires et des clauses de
limitation (d’exonération ou d’exclusion) de la res-
ponsabilité, Voir, par exemple, A, L. Corbin,
«Contracts for the Benefit of Third Persons»
(1930}, 46 L.Q. Rev. 12, 8, M. Waddams, «Con-
tracts—Carrtage of Goods—Exemptions for the
Benefit of Third Parties», lec. cit., S, M, Waddams,
«Third Party Beneficiaries in the Supreme Court of
Canada», loc. cit., S, M. Waddams, The Law of
Contracts (2¢ éd. 1984), aux pp. 200 A 216, Car-
ver’s Carriage by Sea, op, cif,, aux pp. 241 2 264,
M. Tedeschi, «Consideration, Privity and Exemp-
tion Clauses; Port Jackson Stevedoring Pty. Lid. v.
Salmond and Spraggon (Australia) Pty. Ltd»
(1981), 55 Aust. LJ. 876, J. Swan et B. I, Reiter,
«Developments in Contract Law: The 1979-
80 Term» (1981), 2 Sup. Ct L. ‘Rev. 125,
W. J. Swadling, «Privity, Tort and Contract:
Exempting the Careless Employeew, foc, cit, 1.

" 1992 CanLll 41 (SCC)

Swan, «Privity of Contract and Third Party Benefi- -

claries: the Selective Use of Precedent», loc. cit.;

R. Flannigan, «Privity—The Hnd of an Era

{(Error)», loc. cit., J. N. Adams et R, Brownswaord,

“«Privity and the Concepl of a Network Contract»
T(1990), 10 Legal Studies 12, G. Battersby,

«Exemption Clauses and Third Partiess (1975), 25

i U.T.LJ.-371, G. Batiershy, «Exemption Clauses

and Third Parties: Recent Decisions» (1978), 28
UT.LJ 15, B. Coote, Exception Clauses (1964),
aux pp. 117 & 136, et J. Livermore, Exemption
Clauyses and Impl;ed Obligations in Contracts
(1986), anx pp. 175 & 207. Voir aussi les articles

cités par le.juge Mcintyre dans ITO—International
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p- 783 deahng specifically with the apphcauon of
thf: rule to “Himalaya clauses

These comments and others reveal many con-
cerns about the doctrine of privity as it relates to
third party bepeficiaries. For our purposes, I think
it sufficient to make the following observations.
Many have noted that an application of the doc-
trine so as to prevent a third party from relying on
a limitation of liability clause which was intended
-to benefit him or her frusirates sound commercial
practice and justice. It does not respect allocations
and assumptions of risk made by the parties to the
contract and it ignores the practical realities of
insurance coverage. In essence, it permits one
party to make a unilateral modification to the con-
tract by circumventing its- provisions and the
express or implied intention of the parties. In addi-
" tion, it is inconsistent with the reasonable expecta-
- tions of all the parties to the transaction, including
the third party beneficiary who is made to suppost
the entire burden of liability. The doctrine has also
been criticized for ereating uncertainty in the Jaw,

While most commentators welcome, at least in -

piinciple, the various judicial exceptions to privity

‘of contract, concerns about the predictability of

their use have been raised, Moreover, it is said, in
cages where the recognized exceptions do not
appear to apply, the undertying concerns of com-
mercial reality and jostice siill militate for the rec-
ognition of a'third party beneficiary right.

There have been numerous calls from the judici-
ary for a reconsideration of the doctrine of privity
and its refusal to allow third. party beneficiaries to
" enforce provisions made for their benefit. Lord
Denning has probably been the most outspoken, if

not the least subtle, in this respect. In cases snch as ¢

Smith and Snipes Hall Farm Ltd. v. River Douglas
Catchiment Board, [1949] 2 K.B. 500, at p. 514,
- Drive: Yourself Hire Co. (London) Ltd v. Strutt,
{19541 1 Q.B. 250, at pp. 272-75, Adlér v, Dickson,
19551 1 QB. 158, at p. 183 (a case involving an
exemption of liability clause and an action against

Terminal Operators, précité, a la p. 783, concer-
nant préeisément I’application de la 13gle aux
«clanses Himalaya».

11 ressort de ces commentaires, notamment, que
le punmpe du lien contractue] souléve de nom-
breuses preoccupatmns dans la mesure ob il con-
cerne des tiers bénéficiaires. Aux fins du présent
pourvoi, je crois qu'il suffit de formuler Jes obser-_
vations suivantes, Bien des personnes ont soulign
que- I’apphcatlon du principe aux fins d° cmpf:chem
un tiers d’i invoquer une clause de limitation de la—
rcsponsablhté qui était destinée a lui proﬁter ests
contraife 3 la pratique commnerciale et 3 Ja Ju.sm:e.c
Eile ne respecte pas la répartition et I'acceptation
des risques par les parties av contrat et elle fait ﬁ:\l
des réalités pratiques de ia gdrantlc d’ assumnccm

_Elle permet cssentiellement 2 une partie de modi-

fier unilatéralement le contrat en contowrnant ses

-dispositions et I’intention expresse ou implicite des

parties. En outre, elle est incompatible avec les
attentes raisonnables de chacune des parties 2
Popération, y compris le tiers bénéfictaire qui doit
alors assumer 'entiere tesponsabilité. On a égale-
raent reproché au principe de rendre le droit incer-
tain. Bicn que la plupart des commentateurs soient
favorables, du moins en principe, aux diverses
exceptions' reconnues par les tribunaux 4 "égard
du principe du lien contractuel, on s’est 8’interrogé
sur la prévisibilité de leur utilisation. De plus, on
affirme que, dans les cas ol les exceptions recon-
nues ne semblent pas s’ appliguer, les intéréts sous-

. jacents de Ja réahté commerciale et de la justice

militent encore en favewr de la reconnaissance
d'un droit aux tiers bénéficiaires. "

"Les tribunaux ont, & maintes reprises, invité une
reconsidération du punmpe du lien contractuel et
son refus de permettre &.des tiers bénéficiaires de
faire exécuter des dispositions stipulées 2 leur pro-

- fit. Lord Denning est probablement celui qui s’est

exprimé avec le plus de franchise, voire le plus

. directement, A cet égard. Dans des affaires comine

Smith and Snipes Hall Farm Ltd, ¢. River Douglas
Catchment Board, [1949] 2 K.B. 500, 2 la p. 514,

., Drive Yourself Hire Co. (London} Ltd. c. Strutt,
{1954] 1 Q.B. 250, aux pp. 272 A 275, Adler c.

Dickson, [19557 1 Q.B. 158, 2 1a p. 183 (une canse
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employees), Midland Silicones, supra, at pp. 483-
89 (a case involving a limitation of liability clanse
and stevedores) and in his Court of Appeal judg-
ment in Beswick v. Beswick, [1966] Ch. 538, Loxd
Denning questioned the accuracy and pecessity of
the “fundamental principle” that no one who is not

a party to a contract can sue or be sued on it or’

take advantage of the stipulations or conditions
that it contains, He has been quick to note that the,
principle s far from bemng an ancient one and that

there are judicial ways to avoid its application -

when desired. However, his efforts have been
largely ignored, and sometimes criticized, by the
English judiciary.

But often judges have expressed similar discon-
tent and have called for a reconsideration of the
doctrine prohibiting a third party from enforcing
contractual provisions made for his or her benefit:
Beswick v. Beswick, {1967} 2 ALER. 1197 (H.L.),
at p. 1201 per Lord Reid; Olsson v, Dyson (1969),
120 CLR. 365 (Aust. FLC.), at'pp. 392-93 per
Windeyer J.; Woodar Investment Development Ltd.
v. Wimpey Construction UK. Lid., [1980] 1 All
E.R. 571 (H.L.), at pp. 588-89 per Lord Keith and
at pr. 591 per Lotd Scarman; Swain v. Law Society,
[19831 1 A.C. 598 (H.L.), at p. 611 per Lord
Diplock. Lord Scarman’s comments are particu-
larly forcefal: . -

I respectfutly agree with Lord Reid that the denial by
English law of a jus quacsitom tertio calls for reconsid-
eration. In Beswick v Beswick, Lord Reid, after referding
to the Law Revision Committee’s recommendation that
the third party should be able to enforce a contractual
promise taken by another for his benefit, observed: “If
ane had to contemplate a forther long peuod of Parlia-
mentary procrastination, this Honse might find it neces-
sary to deal with this matter.” The committee reported
in 1937, Beswick v Beswick was decided in 1967, It is
now (379; but pothing has been done. If the opportunity
arises, I hope the House will reconsider Tweddie v
Atkinson and the other cases which stand guard over this
-unjust rule,

portant sur une clause de limitation de la responsa—
bilité et une poursuite contre des {amployés) et
Midland Silicones, précité, aux pp. 483 a 489 (une
cause ou il était question d’une clause de Timitation
de Ia responsabilité et de manutentionnaires), ainsi
que dans les motifs de jugement qu'il a rendu au
nom de la Cour d’appel dans ‘Beswick c. Beswick,
[1966] Ch. 538, lord Denning 8’est interrogé sur la
justesse et fa néeessité du «punmpe fondarnental»
selon leguel la personne qui n'est pas partie & un O
contrat ne peuf engager des poursuites fondées sur (@,)
ce contrat ni &re poursuivie en vertu de celui-ci, :
pas plus qu'elle ne peut tiver profit des stipulations =
ou des conditions’ qu 'l contient. I n’a pas tardé & =3
constater que ce principe était loin d’étre ancien et %
que les tribunaux peuvent en éviter I"application &
leur gré Toutefois, ses efforts ont été largement 33 S ,
ignorés et parfois crlthués par la magistrature =

_anglaise.

Cependant, d’aufres juges ont exprimé un

- mécontentement semblable et ont demandé le-

f

réexamen du principe interdisant a un tiers de faire
exéenter des dispositions contractuelles stipulées
son profit: Beswick ¢, Beswick, [1967] 2 All ER.
1197 (H.L), a la p. 1201, loxd Reid, Olsson ¢
Dyson (1969), 120 CLR. 365 (ILC. Aust), aux
pp- 392 et 393, le juge Windeyer, Woodar
Investment Development Lid. ¢. Wimpey Construc-
tion U.K. Lid., [1980] 1 All ER. 57t (H.L), aux
pp. 388 et 589, lord Keith, et 2 1a p. 591, lord Scar-
maa, et Swain c. Law Society, [1983] 1 A.C. 598
(H.1.), 2 Ia p. 611, lord Diplock. Les observations
de lord Scarman sont particuligrement €loquentes:

{TRADUCTION] En toute déférence, je partage 1'opinion
de lord Reid selon laqueile la dénégation du droit d'un
tiers par le droit anglais devrait 8re réexaminée. Dans
Beswick ¢, Beswick, lord Reld, aprgs avoir mcntionné la -

_recommandation du Law Revision Comsmittee qu’un

tier$ puisse faire. exécuter un cngagcmmt coniractuel
pris par une autre personne A son profit, fait remarquer

“ce qui suit: «St le iégislateur devait faire preuve de pro- -

crastination encore longtemps, notre Chambre pourrait
juger nécessaite d’examiner la questions, Le comité a
déposé son tapport en (937 et I'atrét Beswick ¢, Beswick
a été.rendu en 1967, Nous sommes cn 1979 et rien n'a -
encore été fait. Si 'occasion se présente, j'ose espérer
que notre Chambre réexaminera Tweddle c. Atkinson et
les autres déeisions qui ont malntenu cette riégle injuste.
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More recently, the High Court of Australia was
faced with an opportinity in which {o reconsider
the doctrne of privity. The majority of the Court
accepted the invitation made by those calling for
reform, It strongly criticized the doctrine and per-
mitted a third party heneficiary to enforce a provi-
" sion in an insurance contract notwithstanding that
it was not a party to the contract and had provided
ne consideration, and that neither agency nor trust

{nor any other exception) was applicable: Trident

. General Insurance Co. v. McNiece Bros. Pty. Ltd.
(1988), 80 A.L.R. 574.

Trident General Insurance Co. had entered into a

contract of insurance with Blue Circle Southern

Cement Ltd., a Hmestone crushing -plant,. with
respect to its operation, The contract, among other
things, attempted to extend certain benefits of cov-
~ erage to third parties such as contraciors and sub-
- contractors. Following an accident in which a third
. pitrty was held liable (McNiece Bros. Pty, Ltd)),
Trident refused coverage on the ground that said
party was not privy to the contract of insurance
and had given no consideration. Notwithstanding
that the facts could not support an agency argu-
-ment and that trust had not been pleaded, the lower
coutts allowed McNiece’s claim under the insur-
- ance policy thus creating, in effect, a new excep-
tion to the doctrine of privity. Trident appealed to

the High Court of Australia making arguments

* very similar to ones made by the appeliant in the
case at bar; namely, that the High Court should
confirm and apply “fundamental”, “settled” and

“established” contract principles relating to privity

of contract’ and consideration, and asking thal
courts reject any judicial developments outside the
scope of existing excéptions to the doctrine. These
submissions were, in essence, accepted by three
- miembers of the High Courty Brennan, Deane and
Dawson JJ. BEach wiote individual dissenting rea-
sons in which they defended the orthodox doctrine
of privity and rejected attempts at judicial reform,
However, a majority of the High Court (Mason
C.J. and Wilson, Toohey and Gaudron JJ1.) decided
to examine the propriety of the rule denying third
party beneficiary rights and held thar this was an
appropriate case in which fo refax the rule. In the

h

Plus récemment, dans |'arrét Trident General
Insurance. Co. ¢. McNiece Bros. Pty. Ltd, (1988),
80 A.LR. 574, 1a Haute Cour d’Australie a eu
I'occasion de réexaminer le principe du lien con-
fractuel. La cour & la majorité s’est rendue 2 1’invi-
tation de ceux qui demandaient une réforme. Aprés
avoir vigoureusement critiqué le principe, elle a
permis & un tiers bénéficiaire de faire exécuter une
clause d’un conirat d’assurance, méme s'il n’était
pas partie a ce contrat et n’avait fourni aucune con-—
trepartie, et méme si I’exception du mandat ou ded
1a fiducie {ou toute autre exception) ne §” appliquaiéfl
pas. '
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Dans cette affmre Trident General Insuranceg
Co. avait conclu un contrat d’assurance avec Blué—’
Circle Sonthern Cement Ltd., upe entreprise dt:tcn\1
concassage de pierre 2 chaux, relativement 2 t;onr-
exploitation. Dans le conirat, on tentait notamment
d'accorder A des tiers, comme les entreprenenrs et
Jes sous-traitants, certains avantages liés 3 la
garantie d’assurance. A, la snite d’un accident dont
un tiers {(McNiece Bros. Pty. Ltd.) avait été tenn
responsable, Trident a refusé la protection pour le
maotif que ce tiers n’était pas partie au contrat d"as-
surance et n'avait fourni aucune contrepartie.
Méme si les faits ne permettaient pas de conclure. &
I'existence d’un mandat et que I'exception de la
fiducie n'avait pas été invoquée, les tribunaux
d’instance inférieure ont fait droit i la demande de
McNiece fondée sur le contrat d’assurance et ont
ainsi créé, dans les faits, une nouvelle exception aun
principe de lien contractuel. Trident a interjeté
appel devant la Haute Cour d'Australie en avan-
gant des arguments semblables & ceux de I'appe-
lante dans la présente affaire, c’est-a-dire que la
Haute Coour devrait confirmer et appliquer les prin-
cipes «fondamentaux», «Stablis» et «consacrés» du
droit des contrats en ce qui concerne le lien con-
tractuel et 1a contrepartie, et en demandant que les

tribunaux rejettent toute évolution jurisprudentieile

qui ne s’en tient pas aux exceptions existantes i ce

- principe. Trois juges de la Haute Cour, soit les

“juges Brenman, Deane et Dawson ont fait droit,

pour 'essentiel, & ces arguments. Chacun a rédigé
ses propres motifs de dissidence dans lesquels il a
défendu le principe traditionnel du lien contractuel
et rejeté toute tentative d’obtenir une réforme par
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end, Trident’s appeal was dismissed and McNiece.
was permitted to obtain the benefit of a contract to
which it was not a party without resorting to
notions of agency or trust.

(€} Treaiment in Other Jurisdictions

As long ago as 1937, the English Law Revision

. Committee observed in its Sixth Interim Report
that “the common law of England stands alone

among modern systems of law in its rigid adhet-

ence to the view that a contract should not confer

any rights on a stranger to the coniract, gven if the
sole object may be to benefit him™ (para. 48). This
observation is still appropriate today, although it
may be said that the common law of England has,
for befier or worse, found allegiance in Canada.

I need not engage in a thorough review of how
third party beneficiary questions are dealt with in
other jurisdictions or systems of law; that has been

done.on a number of occasions: see, for example,

M. A. Millner, “lus Quaesitum Tertio: Comparison
and Synthesis” (1967), 16 Int'l & Comp. L.
Rev. 446; A. J. Waters, “The Property in the Prom-
ise: A Study of the Third Party Beneficiary Rule”
{1985), 98 Harv. L. Rev. 1109; S. P. de Cruz,
“Privity in America: A Study in Judicial and Statu-
tory Innovation” (1985), 14 Anglo-American L.
Rev. 265; D. M, Walker, The Law of Contracts and
Related Obligations in Scotland (2nd ed. 1985), at
pp. 454-60; A. L. Corbin, Corbin on Contracts, 1

vol. ed. (1952), at pp. 723-82; and Ontario Law

Reform Commission, Report on Amendment of the
Law of Contract, supra, at pp. 55-65. T will simply
take this opporfunity to note what is obvidus to
anyone considering the issue, that is, that many
jurisdictions have recognized, in varying degrees,
that third party beneficiaries to a coniract are enti-

‘tied to enforce contractual provisions made for

°

b

1]

fes tibunaux. Toutefois, la Haute Cour & la majo-
rité (le juge en chef Mason et les juges Wilson, -
Toohey et Gaudron) a décidé d’examiner la jus-
tesse de g vegle qui ne reconnait pas des droits aux
tlers bénéficiaires et a statué qu’il s’agissait d'un
cas ou il convenait d’ assouplir cette régle. En défi-
nitive, I’appel de Trident a été rejeté et le tibunal a
permis 3 McNiece de bénéficier d’un contrat
auquel elle n’était pas partie, et ce, sans recourir
aux notions de mandat ou de fiducie.

¢) La facon dont le principe est traité daps
d'autres ressorts

Des 1937, dans son Sixth Interim Report, I'En-
glish Law Revision Committee faisait remarguer
que [TRADUCTION] «la common Jaw anglaise est le 5
seul systtme juridigue contemporain a adhérer e
strictement av point de vue gu'un contrat ne
devrait pas conférer de droits 4 un élranger 4 ce
contrat, méme si le seul objet poursuivi est dé lui
accorder un avantage» (par. 48). Cette observarion
demenre valable de nos jours, bien que T on puisse
dire que la conunon law anglaise a, pour le meil-
feur on pour le pire, trouvé écho au Canada.

Canlil 41 {SCC)

Je n’ai pas A entreprendre un examen approfondi
de la question de savoir comment les questions de
tiers bénéficiaires sont réglées dans d’autres res--
sorts ou systémes juridiques, puisque cela a éié fait

2 un certain nombre d'occasions: voir, par
exemple, M. A. Millner, «lus Quaesitum Tertio:
Comparison and Synthesis» (1967), 16 Int'l. &
Comp. L. Rev. 446, A. 1. Waters, «The Property in
the Promise: A Study of the Third Party Benefi-
ciary Rule» (1985), 98 -Harv. L. Rev. 1109, 8. P,
de Cruz, «Privity in America: A Study in Judicial
and Statutory Innovation» (1985), 14 Anglo-Ame-
ricare L, Rev.-265, D. M. Walker, The Law of Con-

. tracts and Related Obligations in Scotland (2% éd.

1985), aux pp. 454 & 460, A. L. Corbin, Corbin on
Contracts, édition ¢én un- volume (1952), aux
pp. 723 a 782, et la Commission de réforme du -
droit de 1'Ontanio, Report on Amendment of the
Law of Contract, op, cit., anx pp. 55 4 65. Je saisis
simplement cette occasion pour faire remarquer ce
qui est évident pour quiconque examine [a ques-
tion, savoir-que bon nombre de ressorts ont
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fhe,ir benefit  without necessali}}r resotting o
notions such as agency or trust.

For example, in Quebec, the genera! principle of
privity of contract. (relativité des contrats)
endorsed in art. 1023 of the Civil Code of Lower
Canada is qualified by art. 1029 so as to permit
contracting parties to stipulate in favour of third
parties, Courts have interpreted this latter provi-
sion as giving to the third patty & right, under cer-
tain circumstances, to enforee a contract made for
his or her benefit. Such an interpretation is now
codified in arts. 1444 to 1450 of the amendments
to the Quebec Civil Code, $.Q. 1991, ¢. 64, which
were tecently passed by the National Assembly.

In a similar vein, while Scottish law adheres to

the general rule that persons who ate not parties to
a contract cannot sue upon it, it nevertheless recog-
nizes an exception when a jus quaesitum tertio has
been created; that is, a right vested in and secured
to a third party in and by a contract between two
other patties. If an intention to confer a benefit on
a third party can be gathered from the terms of the
contract and the conduct of the paities, a jus
quaesitum tertio will atise and the thitd party will
have a right to enfotce the contractual provision,

‘As stated above, in New Zealand, the Contracts
{Privity} Act 1982 abolishes to a very large extent

the doctrine of privity of contract. Section 4 of the

Act states that when a promise contained in a con-
tract confers, of purports to confer, a benefit on a
third party, the promisor shall be under an obliga-
- tion, enforceable at the swmt of the third party, to
perform the proniise. Séction 2 of the Act defines
“benefit” as incloding, inter alis, any immugity
and any limitation or qualification of an obligation
to which a person (other than a party to the con-
tract) is or may be subject. Similar statutory
inroads on privity include Western Australia’s
Properly Law Act, 1969, W. Austl.. Acts 1969

. Jus quaesitum fertip, ¢

I

A\

reconnu, i divers degrés, que le tiers bénéficiaire
d'un contrat a le droit de faire exécuter les disposi-
tions contractuelles qui ont été stipulées & son pro-
fit, sans devoir nécessairement recourir a des
notions comme le mandat on la fiducie,

Au Québec, par exermple, Te principe général de
ia relativité des contrats, consaceé a 1'art. 1023 da
Code civil du Bas-Canada, est atténué par
'art. 1029 de maniere & permetire avx parties con-;5
tractantes de stipuler au profit d’un tiers, Les tribu-O
paux ont interprété cette derniere disposition?
comme conférant & un tiers, dans certaines circons- of
tances, le droit de fmre exécuter un contrat cohclu=
2 son profit. Cette interprétation est désormais §
codifiée aux art. 1444 41450 des modifications an ©
Code civit du Québec, L.Q. 1991, ch. 64, récem- &

-ment sanctionnées par I’ Assemblée nanomﬂc &

—

Dans la méme veine, méme si le droit écossals
souscrit a la régle générale selon laquelle les per-
sonnes qui ne sont pas parties A un conirat ne peu-
vent engager des poursuites fondées sux ce contrat,
il reconnaft néanmoins uné exception lorsqu’il y a
' est-a-dire Jorsqu'un. confrat
liant deux parties confere un droit & un tiers. Si
Pimiention de conféret un avantage  un tiers peot
étre déduite, des conditions du contrat et de la con-
duite des parties, 11 y a jus quaesitum tertio et le
tiers a le droit de faire exécuter la disposition con-
tractuelle.

Tel que mentionné précédenunent, en Nouvelle-
Zélande, la Contracts (Privity) Act 1982 abolit
dans une trés large mesure le principe du lien con-
tractuel. Selon 'art. 4 de cette loi, lorsqu’un enga-
gement stipulé dans un contrat confére ou a pour
objet de conférer un avantage a un tiers, le débiteur
de 'engagement a I"obligation, que le tiers peut
faire exécuter en justice, de respecter cet engage-
ment, L’article 2 de la Lot défmit le mol «avan-
tage» (benefif) comme incluant notamment foute

" exonération, limitation ou restriction d’une obliga-

tion 3 laquelle une personue (qui n’est pas partie
au contrat) cst ou peut étre assujettie. Parmi les
autrés incursions législatives dont a fait I'objet le
prineipe du lien contractuel, il y a Ia Property Law
Act, 1969 d’ Australie-Occidentale, W. Austl, Acts
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" No. 32, 5. 11, and Queensland’s Property Law Act
1974, Queensl, Stat, 1974, No. 76, 5. 55.

Finatly, in the United States, third party rights
are now recognized in every State, to a varying

degree, by common law, uniform statutory legisia-
tion andfor specific state legisiation. See, for
example, §§ 302-315 of the Restatement of Law
‘(Second): Contracts 2d. BEver since the comerstone
decision of the New York Court of Appeal in Law-
rence v. Fox, 20 NY. 268 (1859), there has
emerged what Professor Corbin refers to as a
“trend” in the law, bofh judge-made and statutory,
tecognizing that third party beneficiaries are enti-

tled, as a general rule, to enforce contractial provi-.

sions magde for their benefit. The decision of the

Massachussetts. State Supteme Court in Choate, .

Hali & Stewart v. SCA Services, Inc., 392 N.E2d
1045 (1979, demonstrates that this trend has
apparently now swept the entive country.

{d) Previous Decisions af This Court

As mentioned above, the appellant in its argn-
ment places considerable if not exclusive reliance
* on the decisions of this Court in Canadian General
" Electric, supra, Greenwood Shopping Plaza,
supra, and ITO—International Terminal Opera-
tors, supra. From these decisions it is submitted
that a-tortfeasor’s liability cannot be excluded, lim-
ited or modified by the terms of a contract to

which he or she is not a party absent facts that can

qupport a finding of trust or agency

In Canadian General Electric, supra, an owner
of goods brought an action against a firm of steve-
dores for negligence in the stowing of certain
heavy electrical equipment belonging to the plain-
tiff on board a steamship destined for the Republic
of Ghana. Writing reasons for the Court, Ritchie J.
began by finding that the stevedoring company

“owed a duty of care to the owner of the goods,
becanse in carrying out the work which it had

undertaken for the shipowners, the stevedores.

* should have had the awner of the goods in contem-

/]

1969, n® 32, art. 11, et la Property Law Act 1974

du Queensland, Queensl. Stat. 1974, n® 76, art, 55.

Enfin,  aux Riats-Unis, les droits des tiers sont
desermaxs reconnus. dans tous les Etats, A divers
degrés, par la common law, les lois d’application -
wmforme ou les lois applicables dans un Ftat en
particulier, ou les deux 2 la fois. Voir, par exemple,
les par. 302 & 315 de la Restatement of the Law
(Second): Contracts 2d. Depuis arrét de principe__
de la Conr d'appel de New York Lawrence c. Fox,3
20 N.Y. 268 (1859), il s’est dégagé ce que le pro-O.
fesseur Corbin appelle une [YRADUCTION] «ten-—
dance» dans le droit, tant d'origine prétorienne quaz
Jégislative, & reconnaitre que les tiers bénéficiaives
ont, en général, le droit de faire exécuter les dispo-§
sitions contractnelles st1pu]éc'; a leur profit. Lacy
décision de la Cour supréme de I'Efat du Massa~%
chussetts Choate, Hall & Stewart ¢. SCA Services,
Inc., 392 NE.2d 1045 (1979), démontre que cette
tendance setnble désormais se faire sentir partout
au pays. ) '

d) Les arréts antérieurs de notre Cour

Tel que mentionné précédemment, dans son
atpumentation, 1’appelante s'en remet en grande
pattie, sinon exclusivement, aux atréts de notre
Cour- Canadian General Electric, Greenwood
Shopping Plaxa et ITO--International Terminal
Operators, précités. S’appuyant sur ces décisions,

"I'appelante soutient que la responsabilité de 1"au-

tenr d'un délit ne saurait étre exclue, limitée ou
modifiée pat les di3positions d’un contrat auquel il
n'est pas partie lorsqu’il 'y a pas de faits permet-
tant de conclure & l’exxstence d'une fiducie ou d'un
mandat, -

Dans Canadian General Electnc, préeité, une
entreprise d'arrimage a ét& poursiivie pour négh-
gence dans 'mrimage du matérie] électrique lourd
appartenant A {a demanderesse 2 bord d’un navire &

“destination de la Républigue du Ghana, $expri-
. mant an nom de la Cour, le juge Ritchie a tout

d'abord conclu que I'entreprise d’arimage avait

" une obligation de diligence envers la propriétaire

des marchandises, puisqu’en exécutant les travaux
qu’ils 5’ étaient engagés 2 effectuer pour le conmpte

des propriétaires du pavire, les arrmeurs angaient

A
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plation as & person .affected by their acts. One
argument raised by the firm of stevedores was that,
even if they were in breach of this duty, their lia-
bility would be nonetheless limited in accordance
‘with the provisions of the Water Carriage of
Goods Act, R.5.C. 1952, ¢, 291, Schedule, Article
-TV(5), which.were incorporated in the contracts of
carriage between the owner of the goods and other
parties, as evidenced by certain bills of lading. In
response to this argument, Ritchie J. made the fol-
towing cbservations (at pp. 43-44).

.. as the stevedoring company is a complete sttanger to
the contract of carrage it would not be affected by any
provisions for limitation of lability or ‘otherwise con-
tained in the bills of lading and if the respondent was in
breach of its duty to take reasonable care of the goods
-which it was stowing in the ship, it must accept the not-
mal consequences of its tort. The law in this regard is, in
my opinion, correctly stated in the reasons for judgment
of the majorty of the House of Lowds in Midlend Sili-
cones v. Scruttons Limited, whers the relevant cases are
fully discussed. [Emphasis added.]} -

- It is important to note that the provisiong of the

‘Water Carriage of Goods Act relied on by the
stevedoring company only made the “carrier” and
the “ship” beneficiaries of a limited Hability, There
was no “Himalaya clavse” involved as this expres-
sion is commonly understood. In other words, the
limitation of Lability clause contained in the con-
" tracts of carriage (i.e. the provisions of the Water
Carriage of Geods Act incorporated by reference)

did not confer, nor did it attempt to confer, any

benefits whatsoever on the stevedoring company.
There was no specific reference to stevedores and
the terms “carcier” and “ship” could not be inter-
" preted as Incinding stevedores according to juris-
prudence: see Midland Silicones, supra, and Rob-
ert C. Herd & Co. v. Krawill Machinery Corp.,
359 U.S. 297 (1959). In sum, nothing in the con-
tracts expressly or impliedly limited the lability of
the stevedoning company. The firm of stevedores
was not g third party beneficiary under the con-
tracts but rather a “complete stranger” who was
attempting to acquire a benefit (i.e. a limitation of

i

liability) from contracts which did not even -

dfi congidérer la propriétaire des marchandises

‘comme une personne touchée par leurs actes. L'un

des arguments invoqués par I’ entrcprisc d’arri-

_mage était que, méme. si cefle-ci avait manqué i

cette obligation, sa responsabilité serait néantmoins
limitée conformément aux dispositions de i’ art. IV,
rézle 5 de Pannexe de la Lol sur le transport des
marchandises par ean, SR.C, 1952, ch. 291, qui -
£taient intégrées aux contrats de transport interve- ¢35
nos entre la propriétaire des marchandises etQ
d’autres parties, comme en faisaient foi certdin.sv
connaissements. Le juge Ritchie répond ainsi & cct ~:|-
argurment (aux pp. 43 et 44):

c

anLll

.o+ Parrimens p’étant aucunement parti¢ au conirat de 0
transport, west touché par aucune disposition tendant 4 oy

. Timiter fa responsabilité ou autrement conterme dans les &

connaissements, Si I'intimée a mangué A son devoir ™
d’apporter un soin raisonnable en faisant Uarmimage de
Ia marchandise sur le mavire, elle doit subir les consé-
quences normales de sa faute. A mon avis, le dioit qui

" s’ appligue 4 cefte question est comrectement énoncé dans

Ies motifs diz jugement majoritaire de 1a Chambre des
Lords dans Midland Silicones v. Scruttons Limited, ob
les précédents pertinents sont discutés & fond. [Je sou-
ligne.] .

Tl importe de souligner que les dispositions de a
Loi sur le transport des marchandises par eau
invoquées par entreprise d'arnimage n’avaient

pour effet de limiter que la respansabilité du

«transporteui» et celle du «pavires. Auvcune
«clause Himalaya», au sens ol on U'entend habi-
tuellement, n’était en cause dans cette affaire. En
d’autres termes, la clause de limitation de la res-

‘ponsabilité figurant dans les contrats de transport

(c’est-a-dire les dispositions de la Loi sur le trans-
port des marchandises par eau intégrées par ren-
voi) ne conférait ni ne lentait de conférer aucun
avantage A ’entreprise d’arrimage. Les contrats ne
faisaient riullement mention: des arrimenrs, ot les
termes «lransportcurs et «navire» né pouvaient
Btre interprétés comme incluant les arrimeurs,
selon Ia jurisprudence: voir Midland Silicones, pré-
cité, et Robers C. Herd & Co. c. Krawill Machi-
nery Corp., 359 U.S. 297 (1959). En somme, rien
dans les contrats ne limitait expre‘;scment ou
1mphcxtemcut la responsabilité de |'entreprise d’ar-
rimage. Celle-ci était non pas un tiers bénéficiaire
aux termes des contrats, mais une «parfaite éiran-
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acknowledge its existence. Accordingly, while
Canadian General Electric confirms the doctrine
of privity to the extent that a stranger cannot obtain
a benefit from a contract to which he or sheis not a
party, it says nothing about the aspect of the doc-
trine which refuses to recognize a thud party bene-
ficiary right.

Much of the same can be said aboat Greenwood

Shopping Plaza, supra. In that case, employees of :

a company which was leasing premises in a shop-
ping centre, while acting in the course of their

employment, negligently cansed a fire which

destroyed part of the shopping centre. The lease

between the owner of the centre’ and the company-
.incluoded in paragraphs 14 and 15 the provisions:

which dealt with the insurance of the demised

prermises. Although neither party fo the contract

took any steps towards the performance of the
insurance wondertakings, both were partially
insured. Following the fire, an action was bronght
against the company and its employees on behalf
of the owner of the shopping centre for the recov-
exry of its uninsured loss and on behalf of iis fire
insurers by way of subrogation for moneys paid.

The company, even though it was vicariously lia--

ble for the negligence of its employees, was held to
be protected from liability thronugh the provisions
of the lease. The sole ¢question before this Court, as

stated: by Mglntyre. J.,, was the following (at-

pp. 235-30):

.. whether the respondents, held to have been guilty of
nepghigence which caused the loss, but not parties to the
lease and the insnrng agreement in paras. 14 and 15,
may claim the benefit of thosc provisions and thereby
recetve the same protection as that afforded to the com-
pany, their employer, who was otherwise equally liable
with them for their negligence.

h

Mclntyre ). answered the question in the nega- -

_tive by resorting to the ‘doctrine of privity of con-
tract. He noted that while certain exceptions to this

doctring had developed, such as agency and trast,

gire» qui tentait de tirer un avantage (c.-a-d. une
limitation de la responsabilité) de contrats qui ne
reconnaissaient méme pas son existence. En consé-
quence, bien que V'andt Canadian General Elec-
tric confirme le principe du lien contracteel dans la
imesire o un étranger ne saurait tirer un avantage
d’un conirat auquel il n’est pas partie, il ne dit rien
au sujet de cet aspect-du principe qui refuse de
reconnaitre un droit aux ders bénéficiaires.

Ce)

On poutrait en dire autant de Vanét Greenwood &2,
Shopping Plaza, précité, Dans cette affaire, les o
employés d’une société qui louait des locanx dans —
un centre commercial avaient causé par négli- ¢
gence, dans Pexécution de leurs fonctions, un (3
incendie qui avait détruit une partie du centre com- o)
mercial. Les clanses 14 et 15 du bail intervenu O
entre le propriétaire du centre et la société trai-

taient de "assurance des lieux louds. Méme st

aucune -des patties au contrat n’avait fait de

" démarches pour donner suite aux engagements en

matigre d'assurance, les denx partiés élaient par-
tiellement assurées. A la suite de I'ipcendie, une
action a été intentée contre la société et ses
employés, d’une part, au nom du proprétaire du
centre commercial en vue d'obtenir |’indemnisa-
tion de sa perte non assurée et, d’autre part, au
nom de ses’ assurenrs contre F'incendie par voie de
subrogation, en vee de recouvrer e montant des
indemnités versées. M@me si elle avait une respon-
sabilité dn fait d’autroi pour la négligence de ses
employés, la société a été exonérée de toute res-
ponsabilité grice A 'application des dispositions
du bail, Voici la seule quesiion dont était saisie.
notre Cour, d’apres le juge McIntyre (aux pp. 235
et 236):

... 5i Jes intimés qui ont ét¢ jugés coupables de la n‘ég]i—
gence qui 4 entrainé fa perte, mais qui ne sont pas par-
ties au bail et aux ententes sur I"assurance des clavses 14
et 15, peuvent se prévaloir de ces dispositions et, de ce
fait, vecevoir la méme protection. que cé:ﬂe)acaordéc ila
compagnie, lcur employear, qui était, par aillenrs, res-

‘ponsable an méme titee que ses employds de la négli-

genee de ces demniers.

Le juge Mcintyre a répondu 2 la question par ja
négative en recourant au principe dn lien contrac-
tuel ot de la relativité des contrats. 11 a fait remar

quer que, méme i certaines exceptions, comme le |
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on the limited evidence before this Court none was
available to permit the employees to claim the ben-
efit fion the provisions of the lease.

I should like to make four observations concern-
ing this decision. Pirst, the contract involved in
Greenwood Shopping Plaze was a lease of prem-
ises rather than a contract for services such as a
contract of storage. The contract was between a
lessor (the owner of the shopping centre) and the
‘lessee (the company) and the intervention of the
lessee’s employees was not at all necessary for the
execution of this apreement. It was irrelevant to
any aspect of this agreement, especially to
paragraphs 14 and 15, whether the lessee had any
employees and whether they would be present on
the Ieased premises. Second, the provisions of the
~contract which the employees were seeking to
obtain a benefit from in Greenwood Shopping
Plaza were not general Limtation of liability
clauses. Rather they were stipulations containing
‘mutual undestakings by the lessor and the lessee
with respect to insurance of the premises and the
granting of subrogation rights. Third, it was infer-
entially observed that there was little, if any, evi-
dence to sapport a finding that the parties to the
contract intended to confer a benefit on the
" employees by the provisions of the lease relied on.
This appears from the comments made by Mcln-
tyre J. in the context of his analysis of both the
agency exception (at pp. 238-39) and the trust
exception. {at p. 240) and, more clearly, in the fol-
lowing closing observations (at pp. 240-41):

It must also be ubserved that the clear and precise words
of paras. 14 and 15 limit the application of the insurance

mandat et la fiducie, avaient été reconnues & I’ap-
plication de ce prmmpe la preuve limitée dont
notre Cour était saisie ne permettait pas aux
émployés d’invoquer les dispositions du bail.

Je tiens A faire quatre observations relativernent
& cet anét. Premiérement, dans Greenwood Shap-
ping Plaga, il s’agissait d’un contrat de location de
locaux et non d'un contrat de prestation de sergy
vices, tel un contrat d’entreposage. Le contrat Liai0
un bailleur (le propriétaire du centre comiiercial
et le locataire (la société), et I'intervention dess
employés du locataire n’étaient aucunements
requise pour exéeufer entente, 11 importait peu, G
P'égard de quelgue aspect de cette entente, spccna-ﬁ
lement les clauses 14 et 15, que le locataire ait clean
employés et que ceux-ci soient présents daps les
locaux louds. Deuxieémement, dans Greenwood
Shopping Plaza, les dispositions du contrat que les
employés cherchaient 4 invoquer n’étaient pas des
clanses générales de limitation de la responsabilité,
1} s’agissait plutot d'engagements réciproques de la
part du bailleur et do locatawre conicernant ’assu-
rance des locaux et Pattribution de droits de subro-
gation. Troisidmement, on a-déduit qu’il y avait
pen d’éléments de preuve, si vraiment il y en avait,
que les parties au contrat avaient en I'intention de
conférer un avantage aux cmp]oyés au moycn des
dispositions du bail invoguées. C’est ce qui ressort
des observations din juge Mecintyre dans son and-
lyse des exceptions du mandat {aux pp. 238 et 239)
et de la fiducie (a la p. 240) et, plus clairement, des
observations finales suivantes (2 la p. 241):

Il faut épalement souligner que le texte clair et pl.ést

- des clauses 14 et 15 resteeint alix parties au bal, savoir

provisions to the parties to the lease, the appeilant and

h

I'appelante et Iz compagnie, application des disposi-

the company. Courts must, in cases of this sort, be wary
agajust drawing inferences upoh vague and scanty evi-
dence, where the result would be to contradict the clear
words of a written agreement and where rectification is
not sought or may not be had. [Emphasis added.]

Finally, and closely related to the preceding com-
ment, there is the fact that, as in Canadian General
Electrie, supra, the parties seeking to obtain bene-
fits from the contract in Greenwood Shopping

tions en matitre d’assurance. Dans ce genre d'affaire,
les tribunaux doivent faire attention de ne pas tirer des
conclusions i partir d'éléments de preuve vagues et

" insuffisants lorsque cela aurail pour résultat de contre-

dire le texte clair d’nne entente écrite qu'on ne chesche

. pas & corriger ou qu'il serait impossible de condger. [Ie

souligne. ]

Enfin, en éiroite relation avec I’observation gui
précede, il'y a le fait que, tout comme dans 1af-
faire Canedian General Electric, précitée, les par-
ties qui cherchaient & bénéficier du contrat dans
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Plaza were viewed as complete strangers and not
third party beneficiaries. This appears clearly from
the wording of the provisions in question as noted
by Mclntyre J. in the undeﬂmed passage Yepro-

© diced above

In sum, the decision of this Court in Greenwood
Shopping Plaza, while containing certain’ general
statements relating to privity of contract, involved
a coniraci and provisions which are different from
the contract and provision in the case at bar. More
importantly, however, is the fact that that case was

not decided with reference to third party benefi-

_ciaries and with the aspect of privity denying a jus
tertii, but rather with reference to complete stran-

gers to a contract. Accordingly, Greenwood Shop- -

ping Plaza, like Canadian General Electric, is of
limited use in a determination of whether third
patty beneficiary rights should be recognized in
certain limited circumstances. '

I now come to ITO—International Terminal
Operators, supra. Tu that case, Mitsui 0.5 K, Lines
Ltd., a carrier, entered into a contract of carriage
- with Miida Electronics Inc. to carry some of the
latter’s electronic calenlators from Japan to Mon-
treal. The bill of lading contained what has become
known as a “Himalaya clause” by which the car-
rier Mitsui sought to extend expressly the benefit
of a limitation of liability to those it.employed in
connection with the shipment and unloading of the
cargo, including stevedores. The carier arranged
for the goods to be picked up on arrival and stored
at the port on a shott-term basis by ITO-Interna-
- tional Terminal Operators, a stevedoring and
cargo-handling company. The contract between
Mitsui and JTO stated that the stevedoring com-
pany was to be an cxprcss bsneﬁclary of all limita-
tion of liability provisions in its bills of lading.
Many cartons of calculators were stolen from
ITO’s shed and Miida brought an action against
both the carrier and the $tevedoring company, The
action was dismissed at trial. The Federal Court of
Appeal dismissed the owner’s appeal against the

3

Greenwood Shopping Plaza étaient considérées
comme de parfaits étrangers et non comme des
tiers bénéficiaires. C’est ce qui ressort clairement
du texte des dispositions en cause, comme le fait

remarquer le juge Mclntyre dans la partie souli-

gnée de la citation qui précide.

En somme, 'arét de notre Cour Greenwood
Shopping . Plaza, méme s'il renferme un certain
nombre d’énoncés généraux concernani le principe
du lien contractuel, portait sur un contrat et des
dispositions qui ditférent du contrat et de la dispo-
sition qui sont en cause dans la présente affaire.

Toutefois, ce qui importe encore davantage c’est .

gue cette atfaire n’a pas €€ tranchée en fonction de
tiets bénéficiaives et de cet aspect du pritcipe du
lien contractuel qui nie les droits des tiers, mais
plut6t en fonction de parfaits étrangers 2 un con-

trat. Bn conséquence, 1'arét Greenwood Shopping -

Flaza, tout comme 'amrét Canadian General Elec-
tric, est d'une utilité restreinte pour déterminer si
les droits de tiers bénéficiaires devraient 8tre
reconsus dans certaines circonstances limitées.

T’ analyseral maintenant la décision ITO-—Inter-.

national Terminal Operators, précitée. Dans cette
affaire, le transporteir Mitsui O.S.K. Lines Lid.
avait conclu un contrat avec Miida Electronics Inc.
pour le transport de cdlculatrices électroniques de
cette dernigre depuis le Japon-jusqu'a Montréal. Le
connaissement renfermait ce qu’on en est venu i
appeler une «clause Himalaya» par laguelle le

1892 CanLif 41 (SCC)

transporteur Mitsui cherchait & élendre expressé- .

ment la limitation de la responsabilité a ceux qu'il

employait aux fins de 1'expédition et du décharge-
ment de la cargaison, y' comprls les manutention-
naires, Le transporteur s’était orgamsé pour qu’a
I'arrivée des marchandises celles-ci soient prises
en charge et entreposées 3 cowrt termé aun port par
ITO--Intemational Terminal Operators, une com-
pagnie de manutention et d’acconage. Le contrat
intervenu entré Mitsui ct JTO prévoyait que la
compagnie de manutention bénéficierait expressé-
ment de tontes les clauses de non-responsabilité

confenues dans son connaissement. Plusieurs car-

fons contenant des calculatrices ont été volés dans
Je hangar d'ITO et Miida a intenté une action con-
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carrier but allowed its appeal aghinst 1TO. Both
ITO and the owher appealed to this Coust.

One of the issues raised was the effect of the
“Himalaya clause” in the bill of lading, particu-
larly, whether such clauses are to be recognized as
a feature of Canadian maritime law. Mclntyre 1.,
-w1iting for the majority, began by noting that the
major obstacle to the recognition of the “Himalaya
clause” was the' common law doctrine of privity of
contract. However, observing that academic writ-
ers had revealed a gap beiween conttactual theory
and coromercial reality in vefusing to recognize
such clauses, that exceptions to the dectrine had

- been inferentially recognized in Greenwood Shap- .
ping Plaza; supra, and that the “route” left open by .

Lord Reid in Midland Silicones (i.e. the four-part
“agency test’”) had been applied by Lord Wilber-
force, speaking for the-majority of the Privy Coun-
cil, in The Eurymedon, supra, a case later affirmed
in the Privy Council in Salmond and Spraggon
{Australia) Pry. Ltd. v. Port Jackson Stevedoring
Pty Ltd. (The "New York Star”), {1980] 3 All E.R.
257, Mclntyre J. held that “Himalaya clauses”
could be effective in Canadian maritime law. His
conclusion was largely based on the reasoning of

Lord Wilbetrforce in The Eurymedon and the lat-

ter’s application of Lord Reid’s agency “four-step”
exception to the doctrine of privity, especially the
fourth step which involves the use of the concept
of a unilateral. contract in order to show considera-

tion moving from the stevedores to the owner of

goods. Mclntyre 1. stressed that he was not tesort-
ing to a general third party right (or jus fertii) in
- order to dispose of the matter; however; he did not
foreclose the possibility that such a right might one
day be recognized. His coraments in this respect
merit citation (at pp. 787-88):

tre le transportenr et la compagnie de manutention,
L'action a été rejetée en premidre instance. La
Cour d’appel fédérale a rejeté I'appel interjeté par
le propriétaire contre le transporteur, mais a
accueilli son appel contre ITO. ITTO et le proprié-
taire ont formé un pourvoi devant notre Cour.

Dans cette affaire, il s'agissait notamment de
déterminer 1'effet de la «clause Himalaya» du con~¢5
naissement et, plus particulitrement, si.pareilles$)
clauses doivent &tte veconnues comine une caracté->—
ristique du droit masitime canadien: S’exprimant<
au nom de la majorité, le juge Mclntyre a com-_j
nencé par souligner que le principal obstacle a- fa
reconnaissance de la «tlause Himalaya» était el
principe du lien contractuel applicable en- commonm
law. Toutefois, le juge Mclntyre a statué que les“

- «clauses Himalaya» ponvaient &tre opérantes en

droit maritime canadien, aprés avoir fait observer
qu’en refusaut de reconnaitre ces clauses, des
auteurs avaient révélé T"existence d’un écart entre
la théorie en matitre contractuelle et la réalité
commetciale, que des exceptions & ’application du
principe avaient 6t€ tacitement reconnues dans
Greenwood Shopping Plaza, précité, et que 1’ «ave-
nue» laissée ouverle par lord Reid dans Midland
Silicones (soit le «crittre du mandat» A quatre
volets) avait été empruntée par lord Wilberforce,
ay nom de la majorité du Conseil privé, dans ["af-
faire Eurymedon, précitée, un arrét confirmé par la .
suite par le Conseil privé dans Salmond and Sprag-
gon (Austialia) Pty. Ltd. ¢. Port Jackson Stevedo-
ring Pty. Lid. (The «New Yark Star»}, [1980] 3 All
ER. 257. Sa conclusion se fondait en grande partie
sur le raisonnement de lord Wilberforce dans 'af-
faire Eurymedon ainsi que sur I'application, par ce
dernier, de T'exception du mundat «d quatre
volets» mise de "avant par lord Reid & 1’égard du
principe du lien contractuel, plns particulierement

_sur le guatrigme volet qui fait appel 2 1a notion de

contrat untlatéral pour établir gue les manut&ntion-

" naires ont fourni une conirepartie au propriétaire
- des marchandises, Le juge McIntyre a insisté sur le .
“fait qu’il ne recourait pas & un droit général d’un

tiers {ou jus fertii) pour trancher la question, mais

. il n'a pas exclu la possibilité qu’un tel droit soit un

jour reconnu, Les observations qu’il fait  ce pro-
pos meéritent d’étre citées (aux pp. 787 et 788):
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Cf ioterest on this point s the thirteenth edition of
Carver, Carriuge by Sea (1982), in which is found a dif-
ferent approach to the question of liability of stevedores

and other agents of the carmrier. The leamed author .

rejects the proposition that the concept of the jus fertii is
unkiown to the common law and refes to early anthori-
ties which support its application,-In essence, the view is
expressed that there is nothing wiong in principle or
authority with the clear application of the principle of
Jjus tertii, There is nothing offensive, it is argued, in a
contract of affreightment in giving effect 1o that which
was intended by the parties. The essence of the proposi-
tion advanced by the leamed author may be found at
vol. 1, p. 262, where he says, at paragraph 410:

Importance of the Himalay.a Clause

Tt will be a happy day when the H:mala}u CIau-;e

and The Eurymedon have rn their full course, The '
Himalaya Clause has proved to have been a most

effective dyke to stem the tide threatening to over-
.whelm the barrder apainst incursion on shipowners’

pockets of perils of the sea. But éxceptions of perils

of the sea can be preserved more thoroughly by sim-
pler and more rational means once it was generally
apparent that the fundamental principle of jus fertit
covers al}, T is'clearly the available protective princi-
ple to apply now to ensure that the will of the parties
to a contract of affreightment can simply be secured
by saying in the bil) of lading what that will is,

An omnibus clause, of Himaelaya vintage, conld be
devised, but it need no longer go into awkward con-
cepts, which vary as between one country and another
soch as those of undisclosed agency and deemed
(which means non-existent de facto) trosts. '

England does not stand alone in this matter; the

“clanse at this thime stems also from the views already
‘expressed by courts in Australia, Canada and the
United States.

It hay be that this approach offers a more rational sofu-
tion to the problem than that outlined by Lord Wilber-
force, which compresses the facts into a contractual
mould in order 1o presesye the common Jlaw principle of

A cet égard, la teizigme édition de Carver, Carriage

Dy Sea (1982), est intéressante; on ¥ trouve un péint de

. yue différent sur la question de la responsabilité des
manutentionnaites et autres mandataites du transportetsr. .
Le savant anteur rejeite la these selon laguelle Ia notion
d’une conception du }us tertii nexiste pas -eil contmoft
Taw et il cite une ancienme Junsprudence Qi appuie son
apphcatmn- Essentiellement, on y exprime le pumt de
“vue gu'il n'y a rien de mal en pnnmpe ou en juslspiu-
p dence 4 appliquer clairement le principe du jus fertii. 1 (y
'y o fien de repréhsnsnble soutient-on, dans un coptra O
d'affrétement, 3 mettre 3 exécution la volonté des par- <=
ties. L’essentie] de Uargument du savant autewr se 7
retrouve & la p, 262 du vo‘mma I, obt il affirme au para- =

graphe 410

41

[TRADUCTION} Importance de la clause Himalaya

" 1962 CanLli

Ce sera un jour hevreux lorsque la clanse Himalaya
et VEurymedon auront fait leur temps. La clanse
d  Himalaya s'est évélée wne digue des plus efficace
pout stopper la marée qui menagait de renverser la
bardete érigée pour arréter les incursions contie.cette
" soupape de sreté que sont les fortunes de mer pour |
- Ies armateurs. Mais les BXCE:ptlonb que constituent les
¢ fortunes de mer peuvent &tre mieux sauvegardées par
‘des moyens plus simples et plus rationneis quand il
devient évident pour tous gue I principe fondamental
du ,ucs tertii §’applique # tout. Cest manifestement le
principe de protection existant qu’il faut appliquer

'f  maintenant pour assurer que'la volonté des pasties 4

un contrat d’aflrétement peut &tre prolégée simple-
: ment en stlpuiant expressément dans le connaissc-
ment ce qu’est cette volonté.

Une clause fourrc-tout:, da geme Himalaya, pou-
rait 8tre concue, mais il n'est plus nécessaive de s’en-
gager dans des concepts bizarres, gui varieront d'un
pays & 1'autre, tels gue le mandat secret et les fiducies
présumées (c’est-2-dire non existantes de facto).

h L’ Angleterre n’est pas scule A cet.égard: Jo besoin |
real need to preserve, and possibly improve, the -

rée} de préserver, et pent-Btre d’améliorer, 1a clause
actuellement découle aussi des ‘points de vue déja
exprimés par les tribunaux en Austrahe att Canada ef
aux Etats-Unis.

11 se peut que ce point de vue offre une solution plus
rationnelle an probléme que celle énoncée par lord Wil-
berforce, qpi fait violence aux faits pour les faire entrer
dans le moule contractuel afin de préserver le principe

pmutg a situation in which it would appear that it is

de common law des liens conteactuels dans une situation

being -rejected. Be that as it may, | leave open’ for

ol j1 semblerait rejeté. Quol gqu’sl ep soit, je reporte

anather day consideration. of the Carver proposal, and I

'étude de la proposition Carver 2 une autre geeasion, je
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would fb!]ow the approach of Lord Wilberforce

préfere le point de vuc exprimé par tord Wilberfoice

expressed iy the case of T, hc "Eurymedeon”. [Emphasis
added.]

Melntyre J. went on to find that the clause in que§~
tion applied to the stevedoring company and-that
they were protected from liability,

Several- points about ITO—International Termi-
nal Operators, supra, warrant mention. First,
.unlike Canadian General Electric, supra, and
Greenwood Shopping Plaza, supra, this case
-involved third party beneficiaries. The bill of lad-
ing expressly extended the benefit of a limitation
of liability on third parties such as stevedores,
which is the essence of a “Himalaya clause”. In
this sense, the stevedoring company was not a

complete stranger to the contract of carriage but

- qather a third party beneficiary. While this fact was
insufficient in itself to allow the third party to rely
on the clause as a means of defence, it demon-
strates that ITO—International Terminal Operarors
was concemed with a diffevent aspect of the doc-
trine of privity from the two earlier decisions; the
aspect which is invelved in the case at bar.

- Second, thé majority of this Cowt in J70-—Jn-
ternational Terminal Operators in recognizing the
"Himalaya ¢lause” took into consideration factors
such as: commercial reality, the nced for a definite
establishment of risks in order to secure the
respective needs for insurance, the situation in
othier jurisdictions, the need to promote voiformity
and certainty in this area of law, and the true inten-
tion of the parties.

Third, and p;:rhaps most importantly, while
Mclntyre 1. opted for a recognition of the “Hima-

laya clause” within the current framework of the’

-doctrine of privity and the traditional exception of
agency, he nonetheless Jeft open “for another day”
the consideration of whether an approach simply
1ecognizing a jus tertii would be a more rational
solutipn to the problem faced by third party benefi-
ciaries.” Althongh his comments in this respect

dans 1'affaire «Burymedor». [Je souligne.]

Le juge Mclntyre a ensuite concl que la clause
en question s appliquait A la compagnie de manu-
tention et que celle-ci était exonérée de toute res-
ponsabilité.

Plusieurs précisions s’imposent concernant I’ afty
faire JTO—International Terminal Operators, prée)
citée, Premidrement, contraivement aux affaires.
Canadian General Electric et Greenwood Shop
ping Plaza, précitées, cette affaire met en caused
des tiers bénéficiaires, Le connaissement étendaj

_expressément fa Hmitation de la responsabilité i

des tiers comme les manutentionnaires, ce qug
constitve I'essence- méme d’une «clause Hima™
laya». En ce sens, la compagrie de manutention
n'était pas parfaitement étrangére aw contrat de
transport, mais constituait plutdt wn ters bénéfi-
ciaite. Bien que ce fait soit insuffisant en soi pour
permettre au tiers d’invoquer la clause comme
moyen de défense, il montre que 'arrét ITO—In-
ternational Terminal Operators portait sur un
aspect du principe du lien contractuel différent de’
celni dont il était question dans les deux arréts pré-
cédents, et ¢’est de cet aspect dont il est question

" en l’espécc.

Deuxi¢mement, en reconnaissant la «clause
Himalaya», notre Cour, 2 la majorité, a pris en
considérationi des facteurs comme la réalité com-
merciale, la nécessité d’une détermination précise
des risques afin d’établir les besoins de chacune
des parties en matidre d’assurance, la situation
dans d’auntres ressorts, la nécessité de favoriser
Tuniformité et la certitude dans ce domaine du
droit et Uintention véritable des parties. |

Troisitmement; et ce qui est peﬁt—étre e plus
important, méme si le juge Mclntyre a choisi de

T reconnaltre la «clause Himalaya» dans le cadre

actue] du principe du lien contractuel et de I’excep-
tion traditionnelle du mandat, il a néanmoins
leporté «A une autre occasion» I’érude de la ques-

, tion de savoir si la slmplc reconnaissance des
-droits des tiers apporterait une solution plus ration-

nefle au probleme auquel font face les tiers bénéfi-

~
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were made in a context different from that in the
case at bar, I see nothing in the “Carver proposal™
nor in the reasons of the majority in ITO—Interna-
tional Terminal Operators which would prevent
this Court from accepting MecIntyre J.'s invitation,
albeit in a different factual setting, '

It appears from the foregoing that the three deci-
stons of this Court relicd upon by the appellant do
not- completely and clearly dispose of the issue
under consideration. Put another way, there is
nothing in any of them which precludes this Court
from adopting the approach I shall set out in the
following part of these rcasons.

(4) The Doctrine of Privity and the Present

Appeal

None of the iraditional exceptions to privity is
applicable in the cese at bar. As noted by the
appellant, there is no-evidence to support a finding
of agency or trast, and these matters were not fally

argued before the courts below, While the respon-

dents rely to a cettain extent on the approach taken
by Lambert J.A. in the Court of Appeal, I must say
that I have much difficulty in supporting a concla-
sion that the approach described in  The
Eurymedon, supra, and ITO—International Termi-
nal Operators, supra, is applicable to the facts of
this case, Rather than artificially extending recog-
nized exceptions beyond their accepted limits, I
prefer approaching this matter on the basis that

privity of contract would otherwise apply so as to-

preclude the respondents from obtaining the bene-
fit of the limitation of liability clause. The ques-
tions 1 now need to address are whether this doc-
trine should be relaxed in the circumstances of this
case and, if so, on what basis.

(a) Should the Doctrine of Privity be Relaxed?

Without doubt, major reforms to the mle deny-
ing third parties the right to enforce contractnal

" ciaires. Bien que ses observations & cet égard ajent

été formulées dans wn contexte différent de celud

“dont nous sommes saisis, je ne vols rien dans la

«proposition Carver», non plus que dats les motifs
de la ma]onte dans ITO—Intematmnal Terminal
Operators, qui r;mpachcralt notre Cour de se 1en-
dre A T'invitation du juge Mclntyre, méme si les
faits en cause sont différents,

1l ressort.de ce qui précéde que les trois arréts de
notre Cour invoqués par 1’appelante né réglent pas
completernent et clairement la question es. Litige.
En d’autres termes; rien dans ces aréts 1 ampéche
notre Cour d'adopter le point de vue. que je vais
énoncer dans la parue suwante des présents motifs.

4) Le principe du lien contracmd et le présent
gourvo

Aucune des exceptions nadmonnelles au prin-
cipe du lien contractuel ne s'applique en 1'espace.
Comme I'a souligné "appelante, aucun. Elément de
preuve ne permet de conclure 2 Uexistence d'un
mandat ou d’une fiducie, et ces guestions n’ont pas
été pleinement débattues devant les tribunaux

d’instance inférieure. Bien que les intimés 'em’

remettent, Jusqu 2 un cerfain point, A l’appxoche
adoptée par le juge Lambert de la Cour d’appel, je
dois dire que j'ai beaucoup de mal a conclure que
Y'approche déerite dans les affaires Eurymedon et
ITO—International Terminal Operators, précitées,
peut s apphquel aux faits de la présence affaire.
Au liew d’étendre artificiellement 1'application des
exceptions reconnues au-deld de leurs limites

acceptées, je préfere aborder la question en tenant

pour acquis que le principe du lien contractuel
s'appliquerait par ailleurs de manitre & empccher
les intimés de bénéficier de 1a clause de limitation
de 1a responsabilité. 1l m’incombe dés lors de
déterminer si ce principe devrait tre assoupli dans

_ les circonstances de la présente espice et, le cas

échéant, de quelle maniére,

a) Le principe du lien contractuel devrait-il étre
assoupli?

Il ne fait awcun doute que c'est au législateur
qu'il incombe de procéder a des réformes majeuses

[1997] 3 S.CR.-

1992 CanLII 41 (SCC)
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. provisions made for their benefit must come from

the legislature. Although I have strong reservations
about the rigid retention of a docteine that has.
undergone systematic and substantial attack, priv- .

ity of contract is an established principle in the law
of contracts and should not be. discarded lightly.
Simply to abolish the doctrine of privity or to
ignore it, without more, would represent a major
change to the common faw mvolving complex and
uncertain ramifications, This Court has in the past
indicated an unwllhugness fo sanction judge-made
changes of this magnitude: see, for two recent

- examples, Watkins v.  Olafson, [1989]
2°8.C.R. 750, at pp. 760-61, and R. v. Salituro,
[1991] 3 5.C:R. 654, at pp. 665-70.

McLachlin J.’s comments in Waikins v, Qlgfson,
at pp. 700-61, speaking for the Court, arc worth
repeating:

This branch of the case, viewed thus, raises stackly .

the question of the limits on the power of the judiciary
“to change the law. Generally speaking, the judiciary is
hound to apply the rules of law found in the legislation
and in the precedents. Over time, the jaw in any given
atea may change; but the process of change is a slow
and incrementat one, based largely on the mechanism of

© extending an existing pnnmptc to new circumstances, -

While it itay be that some judges are more uctivist than

_ others, the cousts have generally decliced to introduce -

major and far-reaching changes in the rules hitherto
accepted as governing the situation before them.

There are sound reasons supporting this judicial

. feluctance to dramatically recast established nules. of
‘law, The court may not be in the best position to assess

- the deficiencies of the existing law, much less problems

4

which may be associated with the -changes it zmght _

make. The court has before it a single case; ma_]or
changes in the law should be predicated on a wider view
of how the mle will operate in the broad generality of
cases. Moreover, the court may not be in a position to
appreciate fully the economic and policy issues underly-
ing the choice it is asked to make, Major changes to the

de 1a t2gle qui nie aux tiers le droit de faire exécu-
ter des dispositions contractuelles stipulées a lewr
profit. Bien que j’ai¢ de sérieuses réserves quant 3
I'opportunité d’appliquer strictement un principe
qui a fait Tobjet de critiques & la fois systéma-
tiques et vigoureuses, j'estime que le principe du
lien contractuel est un principe établi du droit des
contrats et qu’il n'y a pas lieu de I"écarter 4 la
légere, Le sen] fait d'abolir le prncipe du lien con-
tractuel ou de Iignover, sans plus, représenterait.
une modification majeure de la common law, doig

“les ramifications seraient 2 la fois complexes &0

incertaines. Dans le passé, notre Cour a montré:
qu'elle n’était pas disposée A sanctionmer des
modifications de cette envergure apportées par dex
membres de la magistrature: pour deux exemples)
récents, voir Watkins c. Olafson, [1989] 2 R.C.SN
750, aux pp. 760 et 761, et . c. Salitaro, [1991}5_3
3 R.C.S. 654, aux pp. 665 2 670.

I vaut la peine de rcplendrc les observations
que le juge McLachlin a formulées au nom de

" notre Cour dans Watkins c. Olafson (aux pp. 760 et

761):

Cette partie du pourvoi, vue dans celte perspective,
pose carrément la question des limites du pouvoeir des
tribunaux de modifier le droit. En général, Je pouvoi
judiciaire est tenu d’appliquer les regles de droit formu-
lées dans les textes Mégislatifs et la jurisprodence. Avec
le temps, le droit relatif & un domaine donné peut chan-
ger, mais cela ne se fait que lenterment ef progressive-
ment, ¢t dépend largement du mécanisme d’application
d'un principe existant A des circonstances nouvelies.
Bicn que cedding juges puissent 8tre plus innovateurs
que d'antres, les tribunaux judicizires ont généralement
refusé de modifier sensiblement et profondément des
regles reconnues jusque-12 pour les appliquer au cas qui
leur &tait goumis,

Il y a de solides raisons qui justifient ces réticences du
pouvoir judiciairc 2 modifier radicalement dés régles de
droit établies. Une cour de justice n’est peut-étre pas

- 'organisme Je mienx placé pour déterminer les lacunes

du droit actuel et encore moins les problémes que pour-

. raient susciter les modifications qu’ele pourcait appor-

i

ter. La cour de justice est salsie d'un cas particolier: les
changements importants du droit doivent se fonder sur
une’ perception plus générale de la fagon dont la rdgle
5 apphquera 2 la grande majorité deg cas. De plus, une

‘cour de justice peut ne pas Etre en mesure d’évaluer
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law often involve devising subsidiary mles and proce-
dures relevant to their implemedtation, a task which is
better accomphshed through . consultation between
_courts and practitioners than by Judmd] decree. Finally,
and perhaps most importantly, there is the long-estab-
lished principie that in a constitotional democracy it is
the legislature, as the elected branch of povernment,
which should assume the major lﬁprﬂSlb}ht}' for law
reform.

Considerations such as these suggest that major revi-

sions of the law are best Ieft'to the legislatore, Where
the matter is one of a small extension of existing rules to
meet the exigencies of a new case and the consequences
of the change are readily .assessable, judges can and

* should vary existing pinciples. But where the revision

is major and its ramifications complex, the courts must
proceed with great caution,

This Court has also recognized, however, that in

appropriate circumstances courts have not only the

power but the duty to make incremental changes to
the common law to see that it reflects the emerging
peeds and values of our society: R. v. Saliture, at

pp. 669-70. It is my view that the present appeal is .

an_appropriate sitvation for making such an incre-
mental change to the doctrine of privity of contract
in order to allow the respondents to benefit from
the limitation of liability clause.

As we have seen earlier, the doctrine of privity
has come under serious attack for its refusal to'rec-
ognize the right of a third party beneficiary to
enforce contractual provisions made for his or her
benefit. Law reformers, comimentators and judges
have pointed out the gaps that sometimes exist
between contract theory on the one hand, and com-
mexcial reality and justice on the other, We have
also seen that many jurisdictions around the world,
including Quebec and the United States, have cho-
sen from an eady point (as early as the doctrine
became “‘settled” in the English common law) to
recognize third party beneficiary rights in certain
_ ciroumstances, As noted by the appellant, the com-

I

_ ponsabilité principale pour la réforme du droit.

pleinement Tes gnestions écunnmiques et de poncipe qui

sots-tendent le choix quion i demande de faire. Les

modifications substantielles du droit comportent soirvent -

la formulation de regles et de procédures subsidinires
nécessaires 3 leur mise en ceuvre, ce qui devrait plutdt se
faire par vole de consultation entre les tribunaux et les
praticiens goe. par décision judiciaire, Enfm, et c'est
peut-Etre 13 Je. plus important, it existe un principe étabi
depuis longtemps sclon lequel, dans une démocratie
constitutionnelle, i1 appartient & 1" assemblée lr:grslatwc
qui cst Je corps élu du gouvernement, d*assumer la res-

Ce sont des considérations comme celles-ld qui per-
mettent de soutenic que Jes réformes majeutes du dioit
dotvent plutot relever de I assemblée 1égislative. Lors-
qu'il s agit de procéder a une extension mineure de 'ap-
plication de i2gles existantes de maniére A répondre-aux
exigenices d'une situation pouvelle et forsque les consé-
quences de la modification sont faciles & valuver, fes
juges peuvent et doivent modifier les rdgles existantes.
Mais quand il s’agit d’vne réforme majeure ayant des
ramifications complexes, les tribunaux doivent fa1rc
preave de beancoup de prudence.

Cependant, notre Cour a éga]ement reconnu que,
dans des circonstances appmpuees les tribimavx
ont non seulement e pouvoir; majs $galement
I’'obligation, de modifier progressivement la com-
mon law afin qu’elle réponde aux besoins et aux
valeurs qui se font jour dans notre société: R. c.
Salituro, aux pp. 669 ¢t 670. I'estime qu’il con-
vient €n ]‘ebpéce d'effectuer une telle modification
progressive du principe du lien contractue] afin de
permetire aux intimés de bénéficier de la clause de
limitation de la responsabilité. :

L

Comme nous }'avons vu amériwremcnt, Ie prin-
cipe du len contractuel a fait Pobjet d’attaques
virulentes parce qu'il pe reconmalt pas i un tiers
bénéficiaire le droit de faire exécater des disposi-
tions contractuelles stipulées & son profir. Des
réformatents . du droit, des comimentateurs et des
juges ont souligné ]es écarls qui existent parfois
entre Ja théorie des contrats, d’une part, et 1a réalité
cormmerciale et 1a justice, d’avtre part.. Nous avons
également vu que bien des ressorfs dans le monde,
dont le Quéhcc et les Fitats-Unis, ont t6t fait (anssi-
t6t qiie le principe est devenu «établi» en common
law anglaise) de reconnaiite ies droits des tiers

bénéficiaires dans certaines circonstances. Comme

1892 CanLlt 41 (SCC)
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mon law recognizes certain exceptions-to the doc-
trine, such as agency and trust, which enable
courts, in appropriate circumstatices, to arrive at
results which conforin with the.frue intentions of
the contracting parties and commercial reality.
However, as many have abserved, the availability
of these exceptions does not always correspond

with their reed. Accordingly, this Court should not -

be precloded from developing the comman law so
as 1o recognize a further exception to privity of
contract: merely on the ground that some excep:
tions already exist. :

While these comments may not, in themaselves,.

justify doing away with the doctrine of pnvﬁy,
. they nonetheless give a certain context to the prin-
_ciples. that this Court is now dealing with. This
context clearly supports in my view some type of
reform or relaxation to the law relating to third
party beneficiaries. Again, I reiterate that any sub-
stantial amendment to the doctrine of privity i§ a
matter properly left with the legislature. But this
does not mean that courts should shut their eyes to
criticisms when faced with an opportunity, as in
the case at bar, to make a very speczﬁc incremental
change to the comnon law.

At this point, it is useful to recall briefly the sali-
ent facts with which this Court is seized. The
appellant entered into a contract with Kuehne &

Nagel for certain services, namely; the storing of

its transforiner. When the contract was signed, the
appellant knew that it contained a clause limiting
the liability of the “warehouseman™ to $40. It also
keew, or can be assumed to have known, that
Kuehne & Nagel employed many individuals and
thar these employees would be directly involved in
the storing of the transformer. The appellant chose
not to obtain additional insurance from Kuehne &
Nagel and instead amranged for its own' all-risk
coverage. When the damages to the transformer
occurred, the respondents, two of Kiehne &
Nagel’s employees, were acting in the course of

It

P'a fait remarquer ['appelante, la common law '
reconnait certaines exceptions 2 U'application da
principe, telles celles du mandat ou de la fiducie,

- qui permeftent aux tribunaux, dans les circons-

tances appropriées, d’atteindre des résultats con-
formes aux intentions véritables des parties con-
tractantes &t & la réalité commerciale. Tontefois,
comme plusieurs I"ont fait remarquer, la possibilité
de recourir & ces exceptions ne satisfait pas tou-
jours & leurs besoins. En conséquence, notre Cour
ne devrait pas étre empéchée de faire évoluer lao
common law de manitre & reconnditre une- autred?
exception au principe du lien contractuel, pour le
simple motif que certaines exceptions cmstent__
déja.

C

A 4+

N ) O

Meme s'il se peut qu’clles ne justifient pas enl)

soi 1'abolition du principe du lien contractuel, ces®
observations permeitent néanmoins de sitaer dans
un certain contexte les principes dont notre Conr
est maintenant saisie. Selon moi, ce contexte justi-
fie nettement nn certain type de réforme ou d’as-
souplissement du drojt applicable aux tiers bénéfi-
ciaires, Je réptte de nouveau que c¢'est au
1égislateur qu’tl incombe d’apporter des modifica- -
tions substantielles au principe du lien contractuet.

"~ Mais cela ne signifie pas que les tribunaux

devraient faire fi des criliques lorsque I’occasion
leur est donmée, commie dans la présente affaire,
d‘apportcr une modification p}OgléﬁSlVB trés pré-
cise & la common law.

1 importe, & cefte étape-ci, de rappeler brigve-
ment les faits saillants dont notre Cour est saisie.
L’appelante a conclu avec Kuehne & Nagel un
contrat visant la prestation de certains services,
83voir l’cntreposaga de son. transformateur: Lors-
qu’elle a signé le contrat, Pappelante savait qu'il
renfermait une clause limitant 2 40 § la responsabi-

- 1ité de Y «entreposenr». Elle savait également, on

on peut supposer qu'elle savait, que Kuehne &

‘Nagel retenait les services de nombrenses per-

- sonnes et que ces employés participeraient directe-

-ment A Pentreposage du transformateur. 1'appe-

lante a choisi de ne pas souscrire une assurance
supplémentaire auprés de Kuehne & Nagel, mais
elle s’est organisée pour souscrire: sa propre assu-
rance tous risques, Lorsque le transformateur a été
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their employment and were performing services
directly related to the contract of storage. The
appellant is now seeking to recover the full amount
~of damages from these employees since it can only
obtain $40 from the employer. As a defence (o
such a claim, the respondents are attempting to
obtain the benefit of the lmntatlon of Hability
clause. i

There are few principled reasons for upholiding
the doctrine of privity in the circumstances of this
case. Maintaining the alleged status gue by itself is

- an uvnhelpful consideration since I am considering
whether or not a relaxation, or change, to the law
should be made, Similarly, most of the traditional
reasons or justifications behind the doctrine are of

Tlittle application in cases sach as this one, when a.

third party beneficiary is relying on a contractual
provision as a defence in an action brought by one
of the contracting parties. There are no concerny
about double recovery or floodgates of litigation
brought by third party beneficiaries. The fact that a
contract is a very personal affair, affecting only the
parties to it, is simply a restatement of the doctrine
of privity rather than a reason for its majntenance,
Nor is there any concern about “reciprocity”, that
is, there is no concern that it would be unjust to
allow a party to sue on a contract when he or she
cannot be sued on it.

Moreover, recognizing a right for a third party
beneficiary to rely on a limitation of liability
clause should have relatively little impact on the
‘rights of contracting parties to rescind or vary their
contracts, in comparison with the recogaition of a
third party right 1o sue on a contract. fn the end,
the ‘Tnost that can be said against the extension of
exceptions to the doctrine of privity in this case is

k

endommagé, les intimés, deux employés de
Kuehne & Nagel, agissaient dans 1'exercice de
leurs fonctions et fournissaient des services direc-
tement liés au contrat d’cnt'reposage L’appelante
demande anjourd’hui le paiement par ces employe,s
du montant intégral des dommages puisqu’elle ne
peut obtenir que 40 § de leur employeur. Comme’
moyen de défense, les intimés tentent d’invoquer
la clause de limitation de la responsabilité.
%)

Peu de raisons fondées sur des principes justi—gg,‘
fient le maintien du principe du lien contractuel «-
dans les circonstances de la presente. affaire. Le —
maintien du prétendu statu quo n’est en soi d’au-
cun secours puisque j'examine §'il y a lieu d’as-
souplir ou de modifier le dipit. De méme, la plu- o3
part: -des raisons et des jusuflcatmns traditionnelles &
qui sous-tepdent le pnucipe ne §'appliquent gue:e
dans le cas oll, comme en 'espéce, un ters bénéfi-
ciaire invogue une disposition contractuelle
comme moyen de défense A 'action intentée par
Pune des parties contractantes. Il n'y a avcune
crainte de double indemnisation ou d’une avalan-
che de poursuites intentées par des tiers bénéfi-
ciaires. Le fait qu'un contrat soit une affaire trds
personnclla qui ne touche que ceux qui y soat par-
ties, n'est qu’un nouve1 énoncé du principe du lien
contractuel plutdt gu ‘une raison'de le maintenir. Il
n’y a aucune crainte relative & la «éciprocité», en

=
c
4
&)

ce sens qu'on ne s'inguite pas du fait qu’il serait

injuste de permetire & une patie d’engager des
poursuites fondées sur un contrat alors qu’elle ne
peut &tre poursuivie en verty de celui-ci.

De plus, fe fait de reconnaitre aux tiers bénéfi-
ciaires le droit d'invoquer une clause de limitation
de la responsabilité devrait avoir relativemient peu
dreffet sur les droits des. parties contractantes de

- tésilier ou modifier lesss contrats, comparative-

™

that the respondent employees are mere donees

and have provided no consideration for. the con-
tractual limitation of Hability.

nent au fait de reconnatire aux tiers:le droit d’en-

- gager des poursuites fondées sur un contrat, En fin

de compte, tout ce gue I’on peut faire valoir a 'en-
cotitre de la création d’une nouvelle exception an
principe du Jien contractucl en I'espice, c’est que
les employés intimés sont de simples donataires et
qu'ils n'ont fourni aucune contrepartie en échange
de la limitation contractuelle de la responsabilité.
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The doctrine of privity fails to appreciate the
special considerations which arise from the rela-
tionships of employer-employee and employer-
customer. There is clearly an identity of interest
- between the emiployer and his or her employees as
far as the performance of the employer’s contrac-
tual obligations i concerned. When a person con-
tracts with an cmployer for certain services, there
can be little doubt in most cases that employees
will have the prime responsibilities related to the
performance of the obligations which arise under
-the contract. This was the case in the present
appeal, clearly to the knowledge of the appellant.
While such a similarity or closeness might not be
present when an employer performs his or her
-obligations through someone who is not an
employee, it is virtually always present when
employees are involved. Of course, I am in no way
suggesting that employees are a party to their
" employer’s contracts in the traditional sense so that
they can bring an action on the contract or be sued
for breach of contract. However, when an
employer and a customer enter into a contract for
services and include 4 clause limiting the Lability
of the employer for damages arising from what
will normally be conduct contemplated by the con-
‘tracting parties to be performed by the employer’s
employees, and in fact so performed, there is sim-
ply no valid reason for denying the benefit of the
clause to employees who perform the contractual
obligations. The nature and scope of the limitation
of liability clause in such a case coincides essen-
tially with the nature and scope of the contractual
obligations performed by the third party benefi-
ciartes (employees).

Upholding a strict application of the doctrine of
privity in the circumstances of this ¢case would also
have the effect of allowing the appellant to circum-
vent or escape the limitation of lability clause to
which it had expressly consented.” This Court
wamed against such a practice in Central Trust
Co. v. Rafuse, [1986] 2 5.C.R. 147. There, Le Dain

it

Le principe du lien contractuel ne tient pas
compte des conséquences particuliéres gui décou-
lent des relations employcur-employé et
employeur-client. L'employeur et 'employé parta-
gent manifestement les mémes intéréts lorsqu’il
s'agit d’exécnter les obligations contractuelles de
I'employenr. Lorsqu'une personne conclut, avec
un employeur, un conirat visant la prestation de
certains services, il ne fait presque aucun doute, _
dans la plupart des cas, que des employés se verU
ront confier les prmclpajcs tiches liées a I’ cxccum
tion des obligations gni découlent du contrat. Tel;
était le cas dans la présente affaire et, de toute évi—
dence, I'appelante Te savait. Bien qu’il se pulssq‘:’
qu’une telle similitude ou ressemblance ne soit pab
présente lorsque l’employeur §"acquitte de segy
obligations par 'entremise de quelquun qui n esth '
pas son employé, pareil élément est présque tou-
Jours présent lorsque des employés sont en cause,
Il va de soi que je ne laisse nullement entendre gue
Pemployé est une partie aux coptrats de son
employeur au sens traditionnel, de maniéte & pou-
volrr engager des poursvites fondées sur ces con-
trats ou étre poursnivi pour leur inexécution. Tou-
tefois, Jorsquun employeur et un client concluent
un contrat de prestation de services et insérent une
clause limitant la responsabilité de 'employeur
relativement aux dommages imputables auk actes
qui, dans I’esprit des parties contractantes et dans
les faits, sont normalement accomplis par les
employés de 'employeur, il n’existe tout simple-
ment aucun motif valable de refuser e bénéfice de
la clause aux employés gui exécutent les obliga-
tions contracteelles. En pareil cas, la nature et la
portée de [a clause de limitation de la responsabi- -
Lité correspondent, pour I'essentiel, A la nature et A
Ia portée des obligations contractuelles exécutées
par les tiers bénéficiaires (les employés).

Appliquer strictement le principe du lien con-

- tractuel dans les circonstances de la présente

affaire aurait épalement pour effet de permetire 2
'appelante de contoutner on d'éluder la clanse de
limitation de la. responsabilité 3 Jaquelle elle a
expressément consenti. Dans Central Trust Co. c.
Rafuse, [1986] 2 R.C.S. 147, notre Conr a mis en
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I. in speakmg for the Court made the following
statement of principle (at p. 206):

A concurrent or alternative liability in tort will not be
admitted if its effect would be to permit the plaintiff to
circumvent or escape a contractual exclusion or limita-
tion of lability for the act or omission that would con-
stitute the tort, Subiject to this goalification, where con-
current liability in tort and contract exists the plaintiff

- has the right to assert the cause of action that appears to

be most advasntageous to him in respect of any particular
legal consequence,

I appreciate that this Court was dealing with a
somewhat different factual sitvation in Central
Trust since it was addressing the general question
of concurrent or alternative liabilities in tort and
coblract as between two parties to a contract. It

was not concerned specifically with the vight of a

coniracting party to bdng an action in tort against
the employees of the other party, at the same time
as suing that other party in contract and tort. How-
gver, the concern expressed by Le Dain I, that is,

the fundamentat unilateral alteration of one’s con-
tract, remains entirely applicable to the case at bar.
Let me explain.

In making the above “gualification” to concur-
rent or alternative liability, Le Dain J. was largely
influenced by the majority judgment of Pigeon J.
in J. Nunes Diamonds Ltd. v. Dominion Electric
Protection Co., [1972] S.C.R. 769, In.this respect,
I think it would be usefnl to reproduce. the
passages from Central Trust, supra, which reveal
what Ie Dain J, had in mind when he spoke of cir-
cumventing or escaping one’s contractual limita-

tion of liability. Ie reviewed Nunes Diamonds in.

the following manner (at pp. 162-63):

The trial court and the Court of Appeal were of the
opinion that there had not been misrepresentation for
which D.EP, was lable. The majority of this Count
- appear also fo have been of this view bul, assuming that

there had been a misrepresentation, they held that there

garde contre cette pratique, Dans cet atyet, le juge
Le Dain a formulé, ai nom de 1a Cour, I'énoncé de
principe suivant (a la p, 206):

Une responsabilité délictuclle concurrente ou alterna-
tive ne sera pas admise si elle a-pouy effet de permetire
an demandeur de confoumer ou d’dluder une clause con-
tractuelle d'exonération ou de limitation de responsabi-
Tité pour "acte ou "omission qui constitue le délic civil.
Sous réserve de celte restriction, chaque fois qu*il existe
simultanément une responsabilité délictuelle et une res- (3
ponsabilité résultant d'un contrat, il est loisible au
demandeur de se prévaloir de Ja cause d'action qui Tui ~
pargit la plus avantageuse A 1'égard d’une conséquence qr
juddique donnée.

anlt

Je me rends bien compte que, dans Central O

© Trust, notre Cour était saisie d'une sitvation fac- G

I

tuelle quelque peu différente puisqu’elle examinait &
la’ question générale des responsabilités concomi-
{antes (comcurrenies) ou alternatives, én’ inatiere
délictuelle et contractoelle, des deux parties & un
contrat. Elle n’avait pas & se prononcer précisé-
ment sur le droit d’une partie contractante d'inten-
ter une action en responsabﬂxte délictuelle conire

._Ics employés de I'autre partie au contrat, tout en

intentant contre cette dernidre une action fondée
sur le contrat et la responsabilité délictuelle.
Cependant, la crainte exprimée par le juge
Le Dain, savoir qu'il y ait modification unilatérale
et fondamentale d'un contrat, demeure tout a fait
pertinente en Fespice, et voici pourquoi.

En assujettissant la responsabilité concomitante
ou alterrative 3 la «restriction» susmentionnée, le
juge Le Dain s’est inspiré Jargement de "opinion
majoritaire du juge Pigeon dans J. Nunes Dia-
monds Ltd c. Dominion Electric Protection Co.,
[1972] R.C.S, 768. Festime qu’il serait utile, 2 cet
égad, de repzoduma Ies passages de.l'an@t Central

Trust, précité, qui révelent ce que le juge Le Dain

entendait par 1¢ fait de contournér ou d'éluder nne
limitation contractuelle de la responsabilité. 11 a
analysé ainsi I‘arret Nunes Diamonds (aux pp 162 .

et 163);

La cour de preniiere instance et la Conr d"appel ont con- -
clu 2 Pabsence de déclarations inexactes enirainant la
responsabilité de DUE.P. Cette Conr 4 la majorité semble
avolr partagé cet avis, mais a conclu que, méme X sup-
poser qu'il y ait en déclarations inexactes, il ne pouvait
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conld not be hablhty in tort for it because of the exis-
tence of the contsact. Pigeon J., with whom Martland
and Judson JJ. concurred, said the following at pp. 777-
78: '

Furthermore, the basis of tost liability considered
in Hedley Byrne is inapplicable to any case wheie the
relationship between the parties is governed by a con-
tract, unless the pegligence relied on' can properly be
considered as “an indepéndent tort” unconnected with
the performance of that contract, as expressed in
Elder, Dempster & Co. Ltd. v. Peterson, Zochonis &
Co., Lid, [{19247 A.C. 522)], at p. 548. This is spe-
cially impogtaat in the present case on account of the

provisions of the contract with respect to the nature of -

“the obligations assemed and the practical exclusion of
responsibility for faitvre to pecform them.

1t appears to have been assumed by the majorily, as had

" heen beld by the trial judge, that the clause in the con-
tract limiting Hability in the case of loss to $50 did not

" cover negligence and also that the clause respecting rep-

. resentations did not apply to representations made after
the contract was entered into. Pigeon J. said that if
D.EP. were to be liable in tort, despite.the limitation of
tability in the contract, it would cffect a f‘undamenta]
alteration of the contract.

Le Dain J. went on to examine the House of

Lords decision of Elder, Bempster, supra, in order’

to elucidate what Pigeon J, meant by an “indepen-
dent tort unconnected with the performance of
[the] contract”. This decision is of particular inter-

est in the case at bar because of the similarity of

legal issues involved therein, namely, the reliance
by a third party on a contractual limitation of lia-
bility. Of course, I recognize that Elder, Dempster
may be interpreted in many different ways and that
the House of Lords has later expressed disapproval
with at least one of these interpretations

(i.e. vicarious immunity): Midland Silicones,

supra. However, in clarifying the comments made
by Pigeon ¥, in Nunes Diamonds, this Court chose
to adopt one particular meaning of Elder, Demp-
ster in Central Trust (at p. 164) which is very help-
_ ful in understanding the concern expressed by

. Le Dain J.}

What [Elder, Dempster] decided in essence was that the-

contractual excluston of lability for bad stowage in the
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y avoir de responsabilité délictuelle en raison de I"exis-
tence du contral, Le juge Pigeon, 3 I'avis duquel ont
souscrit les juges Martland et Judson, affirme anx
pp 777 et T78:

Le critére de responsabilité délictuelle étndié dans
I*affaire Hedley Byrne ne peut pas s’appliquer lorsque
les relations entre Tes parties sont régies par un con-
trat, & moins qu'il soit possible de considérer que la
néghigence imputée constilue ur délit civil indépen-
dant n’ayant avcun rappott avec 1'exécation du con-;
trat, comme on Pa dit dans la cause Elder, Dempster
& Co. Ltd. v. Paterson, Zochonis & Co. Lyd. ([1924142-
A.C. 522), p. 548. En V'espice, c’est I un point parti-T
culiéremnent important, A cause des dispositions conn—
tractuelles relatives A la mature des obligations assu-=
mées et I'exclusion virvelle de toute responsabilit€S

en cas de défaut de les remplir. o~

o)

La Cour i la majorité scmble aveir tenu pbur Acquis, Pk
I'instar du juge de premitre instance, que la clavse du
contrat qui limitait la responsabilité en cas de pere i la
somme de 50 $ ne s’appliquait pas & Ia négligence et -
aussi que la clause relative aux déclarations ne visait pas

celles faites aprds la signature du contrat, Le juge

Pigeon 4 affirmé que si, malgré la limitation. de respon-

sabilité prévue dans le contrat, D.E.P. devait avorr vne
responsabilité délictuelle, cela apporterait une modifica-

tion fondamentale av contrat.

Puis, le juge Le Dain a examiné 'arrét de la
Chambre des lords Elder, Dempster, précité, afin
d’établir ce que le juge Pigeon entendait par «délit
civil indépendant sans rapport avec I'exécution du
contra{». Cette décision revét une unportance par-

-ticulitre en 'espéce vu la resserublance des ques-

tions juridiques en cause, soit le fait qu'un tiers
invoque une limitation contractuelle de la respon-

- sabilité. Je concede, bien siix, que arét Elder,

h

Dempster- pent s'interpréter de différentes
maniéres et que la Chambre des lords a, par la
suite, désapprouvé expressément au moins une de
ces interprétations {soit I'immunité dérivée): Mid-

Mand Silicones, précité, Toutefois, en clarifiant les

observations du juge Pigeon dans Nunes Dia-

* monds, notre Cour a opté, dans Central Trust, poar

‘une interprétation d’Elder, Dempster qui. facilite

grandement. la compréhension de la crainte expri-
mée par le juge Le Dain (a la p. 164):

L'arrét [Elder, Dempster) établissait essentiellement
que, lorsque 1acte ou I'omission reprochés étaient reliés
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bill of Iading could not be circumvented by reliance on a
Jiability in tort where the act or omission complained of
was one connected with the performance of the contract.
This appeats from the speech of Viscount Finlay, cited
by Pigeon 1. in Nunes Diaronds, where, referring to the
contention that the shipowiers had a liability in tort that
was enaffected by the exclusion of liability in the bill of

Jading [because they were not privy to the contract], he

said at p. 548:

- “This contention seéms to me to overlook the fact that
the act complained of was done in the conrse of the
stowage under the bill of lading, and that the bill of
lading provided that the owners are not to be liable
for bad stowage. If the act complained of had been an
independent tort unconnected with the performance
of the contract evidenced by the bill of lading, the
case would have been different. But when the act is
done in the conese of rendering the very services pro-

vided for in the bill of lading, the limitation on labil-

ity therein contained must attach, whatever the form
of the action and whether awner or charterer be sued.
It would be absord that the owitier of the goods conld
get rid of the protective clauses of the bill of lading,
in respect of all stowage, hy suing the owper of the
ship in tort.

In a similar fashton, it would be absurd in the -

 circumstances of this case to let the appellant go
around the limitation of liability clause by suing
the respondent employees in tort. The appellant

consented to limit the “warchouseman’s” liability -

to $40 for anything that would happen during the

performance of the contract. When the loss

occurred, the respondents were acting in the course
of their smployment and performing the very ser-
vices, albeit negligently, for which the. appellant
had contracted with Kuehne & Nagel. The appel-
Jant cannot obtain more than $40 from Kuoehne &
Nagel, whether the action is based in contract orin

tort, because of the limitation of liability clause..

However, resorting to exactly the same actions, it
is trying to obtain the full amount from the indi-

" viduals (“warehousemen”) who were directly

responsible for the storing of its goods in accor-
dance with the contract. As stated carlier, there is
_an identity of interest between the respondents and
Kuehne & Nagel as far as performance of the lat-

& I'exécution du confral, on ne pouvait, au moyen d’une
allégation de responsabilité délictuelle, contourner I'ex-
clusion contractuelle de responsabilité poor arimage
défectuenx prévoe par le conmaissement. C’est ce qui
ressort des motifs do vicomte Finlay, cités par le juge’

‘Pigeon dans I'awét Nunes Diamonds. Abordant I argu-

ment selon lequel la propriétaire du navire assumait une
responsabilité délictuelle que n’écartait pas 'exclusion
de responsabilité stipulée pat le connaissement, le

_ vicomite Finlay affirme A la p. 548:

o

[TRADUCT!ON] Cet argumcnt me semble falrc abstrac- 0
tion du fait que I'acte dont on se plaint a €€ accomph =2
au cours de Parrimage effectué en vertu do connaisse- T
ment et que, sclon ce connaissement, ta propriéiaire —
n’assumé aucune responsabilité pour un arimage £
défectueux. Si la fante dont on s¢ plaint avait consti- (§
" tué un délic indépendant, sans lien avee 'exécution du o

- contral constaté par fe connaissement, 1’ affaire aurait &)
été différente. Mais, lorsque la faute intervient duns Je ™
cours des services mémes qui sont rendus dans I'exé-
cution du connaissement, la limitation de responsabi-
lité-qu’il contient doit jouer, quelle que soit la forme

que prend 1'action et que la poursuite soit engagée
contre le proptiétaire ou contre I'atfrétenr. I serait
absurde gue le propoétaire des marchandises puisse
contonrner les clavses pmtcctnccs du connaissement
relatives 2 tous les artimages en poutsuivant le pro-
priétaire du navire en responsabilité délictuelle,

De méme, il serait absurde, dans les circons-
tances de I'espéce, de permettre 3 'appelante de

.contonrner nne clause de limitation de la responsa-

bilité en engageant contre les employés intimés des
poursuites fondées sur la responsabilité délictuelle.
L’ appelante a consenti & ce que la responsabilité de
I centreposeuts soit limitée & 40 $ & I'égard de tout
événesnent qui se produirait pendant I’ exécution dn
contrat. Lorsque la perte est survenue, fes intimés
agissaient dans I"exercice de leurs fonctions et cxé«
cutaient, quolque négligemment,. les services
mémes qui étaient visés par le contrat que I'appe-

lante avait conclu avec Kuehne & Nagel. Qu’elle

engage des poursuites fondées sur le contrat ou sur
la responsabilité délictuclle, I'appelante ne peut

_-'obtcmr davantage que 40 § de Kuehne & Nagel, en

raison de la clause de limitation de Ja responsabi-
lité. Or, clle tente d’cbtenir, en invoquant exacte-

-, ment les mémes actes, une indemnisation complete

de la part des personnes (les «entreposeurs») qui
étaient .directement chargées de ’entreposage de -
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tec’s contractual obligations is concerned. Wheti’

these facts are taken into account, and it is recalled
that the appellant knew the role to be played by
employees pursnant to the contract, it.is clear to

me that this Coust is witnessing an attempt in -

effect- to “circumvent or escape a contractnal
exclusion or limitation of liability for. the act or
omission that would constitate the tort”, Tn my
view, we shotld not sanction such an endeavour in
the pame of privity of contract.

~ Finally, there are sound policy _reasdns why the
doctrine of privity should be relaxed in the circum-

“stances of this case. A clauge such as one in a con-

tract of storage limiting the liability of a “ware-
houseinan” to $40 in the absence of a declaration

by the owner of the goods of their value -and the
_payment of an additional insurance fee makes per- -

. fect commercial sense. It enables the contracting

il be lefi'with the burden of procuring private .

patties to allocate the risk of damage to the goods
and to procure insarance accordingly. If the owner
declares the value of the goods, which he or she
alone knows, and pays the additional prenvium, the
bargain will have placed the entire risk on the
shoulders of the “warehouseman”. On the other
hand, if the owner refuses the offer of additional
coverage, the bargaiin will have placed only a lim-
ited risk on the “warchouseman” and the owner

insurance if he or she decides to diminish its bwn
risk. In either scenario, the parties to the contract
agree to a certain allocation and then proceed,
based on this agreement, 10 make additional insur-

atice arrafigements if required. It stretches com-

metcial credulity to sugg,est thit a customer, acting
pmde:ntly, will not obtain insurance becanse he or
she 1s looking to the emp]oyces for recovery when

‘generally little or nothing is known about the

ﬁnancual capac:ty and professmna} skills of the

ses marchandises aux termes du contrat. Tel que
mentionné précédemment, les intéréts des intimés
et ceux de Kuchne & Nagel se confondent en ce

. qui a trait A exéeution des obligations contrac-

melles de celle-ci. Compte tenu de ces circons-
tances ef, je le xappeile du fait que I'appelante
conpaissait le réle joué par les employés confor-
mément au contrat, il me semble évident que nolre
Cour assiste en fait 3 une tentative «de contourner

——

ou de limitation de Ia responsabilité pour I’acte ou
I'omission qui constitue le délit civil». Jestime

. ou d’éluder une clanse contractuelle d*exonération?
9

—

’ . - . <t
que nous ne devrions pas sanctionner pareille ten-—

tative en invoquant le principe du lien contractuel

Bufin, i existe de solides raisons d’ordre public®
qui justifient 1’ assouplissement du priricipe du lien
contractuel dans les circonstances de Ja présente

' affaire. Une clause comme celle qui, dans un con-

trat d’entreposage, limite Ja responsabilité de

92 Canll

[ax}

I wentreposenr» a .40 § est, en I’absence d'une

déclaration par le propriétaire des marchandises de
la valeur de ces marchandises et 2 défaut du paie-
ment_d'une assurance supplémentaire, parfaite-
ment logique sur le plan commercial. Elle permet
aux parties contractantes de répartir le risque d’en-
dommagement des marchandises et de s’assurer en
conséquence. Lorsque le propriétaire déclare la
valeur des marchandises, que lui seul connait, et
qu'il- paie la prime supplémentaire, le risque est
entidrement assaumé parc I'kentreposeur»  aux
termes de I"entente. ‘Par contre, si le’ propriétaire
refuse I'offre de protection supplémentaire, 1'«en-
tieposcury” n’assume qu’un risque limitéen vertn
de I'entente, tandis que le propriétaire est tenu de
g’assurer Tui-méme s'il souhaite dirminuer son pro-
pre risque. Dans1'un et I'autre cas, les patties con-
tractantes s’entendent sur wne certaine répartition
puis, compte fena de cette entente, ils prenaent, au

‘besoin, des arrangements supplémentaires en
- matiere d’assurance. 11 est exagérément naif sur Je
-plan commercial de laisser eplendre quan client

pradent ne contracterait pas d'assurance parce
qu'il comptelmt sur les employés povr I'indemni-
ser, alors qu’on dispose généralement de trés peu
de renseignements, voire auicun, sur la capacité
financitre et fes compétences professionnelles des
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employees involved. That does not make sense in
the modern world.

In addition, employees such as the respondents
do not reasonably expect to be subject to unlimited
liability for damages that occor in the performance

of the confract when said contract specifically km-

- its the liability of the “warehouseman” to a fixed
amount. According to modern commercial prac-
tice, an employer such as Kuehpe & Nagel per-
forms its contractual obligations with a party such
as the appellant through its employees. As far as
‘the contractual obligations are concerned, there is
an identity of interest between the employer and
the employees, It simply does not make commer-
cial sense to hold that the term “‘warehousemun”
was not intended to cover the respondent employ-

ees and as a result to deny them the benefit of the.

limitation of liability clause for a loss which
_ occorred during the performance of the very ser-
vices contracted for. Holding the employees liable
in these circumstances could lead to setious injus-
tice ﬁapecially when one considers that the finan-
cial position of the affected employees could vary
considerable such that, for example, more well off
employees would be sved and left to look for con-
tribution from their less well off colleagnes. Such a
result also creates uncertainty and requires exces-
sive expenditures on insurance in that it defeats the
attocations of rsk specifically made by the con-
tracting parties and the reasonable expectations of
everyone involved, including the cmployees.
When parties enter into commercial agreements
and decide that one of them and its employees will
benefit from limited liability, or when these parties
choose langnage such as “warehouseman” which
implies that employees will also benefit from a
_protection, the doctrine of privity should not stand
in the way of commercial reality and justice. -

For all the above reasons, 1 conclude that it is
_ entirely appropriate in the circumstances of this
case to call for a relaxation of the doctrme of priv-
ity, -

employés en canse. Cela n’a aucun sens dans nofre
monde contemporain.

De plus, des emplayés comme les intimés ne
s'attendent pas raisonnablement § assumer une res-
ponsabilité illimitée pour les dommages cansés
dans I’exécution du contrat lorsque celui-ci limite
expressément & un mongant déterminé la responsa-

pilité de ' «entreposeur», Selon la pratique com-__

merciale contemporaine, un employeur comme

Kuehne & Nagel s’acquitte de ses obligations con-@,

tractuelles envers une partie comme l‘appelanteg
par entremise de ses employés. L'employeur et—
ses employés partagent Jes m€mes intéréts en cem =
gui concemne les obligations contractelles. 11 est(S
tout simplement iflogique, sur le plan commercial 5
de conclure que le- mot «entreposeur» n’éfail pas>
destiné 2 viser les employés intimés, de manidre a2
leur refuser le bénéfice de la clauserde Jimitation
de ta responsabilité & I'égard d'une pctte survenue
pendant I'exécution des scrvu:es mémes que vise
le contrat, Conclure 3 la rcspansablhtc des
employés dans ces cilconstances pourrait engen-
drer une grave injustice particulitrement.si on con-
sidere que la situation financigre des employés
touchés pourrait vadier considérablement, de sorte
que, par exemple, les employés mieux nantis
seraient powrsuivis et en seraient réduits A chercher
une contribution de la part de lewrs collégues

mouins nantis, Pareil résultat crée aussi de 1"incerti-

tude et nécessite des frais d’assurance excessifs
dans la mesure ol il contrecarre la répartition des
risques expressément prévue par les parties con-
tractantes, ainsi que les attentes raisonnables de
tous les intéressés, y compris les employés, Loxs-
que des parties conicluent des contrats commer~
ciaux et qu'elles décident que 'une d’elles et ses
empioyés auront une responsabilité limitée, ou
lorsque ces parties décident d’utiliser un terme

‘comme «enfreposeur» qui impligue que les

employés jouiront Egalement d’une protection, le.
principe du Jien contractuél ne devrait pas faire
obstacle 3 la réalité commerciale et A la justice.

Pour tous les motifs qui précédent,  estime qu'il

. est tout a fait approprié, dans les circonstances de

I'espece, de demander ["assouplissement du prin-
cipe dy lien contractuel.
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(b) How Should the Doctriné of Privity be
Relaxed? ' :

. Regardless of the desirability of making a par-
ticular change to the law, 1 have already noted that
complex changes with uncertain -ramifications
~ should be left to the legislature. Our power and
duty as a counrt to adipt and develop the common
law must only be exercised generally in an incre-
mental fashion. This is particularty important
when, as here, changes to substantive law atre con-
cemed, as opposed to changes to procedural law.
The respondents submit that this Court should
relax the doctrine of privity so as to permit non-

]

contracting employees to take the benefit of any -

immunities or limitations of liability granted to
their employer. They offer three requirements for
the application of this new exception, namely: (1)
‘there is a conteactual limitation of liability between
an employer and another party; (2) the Joss occurs
during the employer’s performance of its contrac-
tral obllgatlons to that party; and (3} the employ-
ees are acting in the course of their eroployment
when the loss oceurs.

In my opinion, not only does the respondents’

submission go beyond what is required to dispose -
of the present appeal, but it also does not represent

an incremental change to the law. The main prob-
lem I bave is with their first requirement. As we
have seen earlier, the criticisms and’ statutory
htroads into the doctrine of privity of contract have
mostly, if not exclusively, occurred with respect to
- third party beneficiaries. That is, with respect to
- third parties to ‘whom contracting parties have
extended, either expressty or impliedly, some form

of benefit arising under the contract, However, this -

is not the thrust of the respondents® submission. In
essence, what they are requesting is the recogni-
tion of a third party right, or jus fertii, for complete
strangers to their employer’s contracts, without
any regard whatsoever to the intention of the con-
tracting partics. While this may be an appropriate

b} De quelle maniére le principe du lien con-
fractuel devrait-il 8ire assonpli?

Quelle que soit 1’opportanité d’apporter une
modification particulidre au droit applicable, j’ai
déjad mentionné que c'est au législatenr qu’il
incombe d'apporter des modifications complexes
ayant des ramifications incertaines. En général, ce
n’est que progeessivement qu’il nous faut exercer 00
le pouvoir et accomplit le devoir que nous avons, 8 :
comme cour de justice, d’adapter et de faire 'évo* -
luer la common law. Cela est palt‘.1c;uhéxf:rr1t:nl*r
important lorsque, comme en 'espece, il est ques- T:’
tion de modifications du droit positif, et non du 3
droit en matitre de procédure, Les intimés soutien- o
nent que notre Cour devrait aSSOupln: e’ pnncxpcg;,
du Lien contractuel de manidre & permettre aux
employés non cotitractants de bénéficier de toute
exonération ou limitation de la responsabilité
accordée 2 leur employeor. Ifs proposent trois con-

" ditions d'application de cette nouvelle exception:

1) il doit y aveir une limiutation contractuelle de la
responsabilité entre un employeur et une autre par-
tie, 2) la perfe doit survenir pendant 'exécution
des obligations contractuelles qu’a Pemployeur
envers cette partie et 3) les employés doivent a’gin
dans 1'exercice de leurs fonctions au moment ob la
perte survient.

I'estime que I"argument des intimés va non sey-

‘lement au-deld de ce qui est nécessaire pour statuer

sur le présent pourvoi, mais également qu’il ne
représente pas une madification progressive du
droit applicable. La principale difficulté que

* j"éprouve concerne la premitre condifion. Comme

]

nous ’avons déja vu, les critiques et les incursions
législatives dont a fait "objet le principe du lien
contractee] ont essentiellement, voire exclusive- -
ment, porté sur les tiers bénéficiaires, ¢.--d. les

tiers auxquels les parties contractantes ont conféré,
- expressément ou implicitement, une certaine forme
-d’avantage déconlant du contrat. Toutefois, tel

n'est pas le sens de Vargument des intimés. Ce
qu’ils demandent essentiellement c’est la recon-
maissance ‘du droit d’un tiers, ou jus rertii, en
faveur de parties parfaitement étrangdres aux con-

" trats de leur employeur, sans tenir compte d’au-
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step for the legislature, it is aot the type of incre-.
mental changc that this Court should endorse. -

In my opinion, a threshold requitement for
employees to obtain the benefit of their emplo;rer 8
contractual limitation of liability clause is the
express or implied stipulation by the contracting
parties thal the benefit of the clause will also be
shared by said employees. Without such a stipula-
- tiom, it is my view. that the employees are in a no

beiter situation than this Cowt held those employ-

ces mvolved in Greenwood Shopping Plaza, supra,
- to be in, and should not thcrcfme. be able to rely on
- the clause as a means of defence, This Court found
that the employees were stiangers to the contract,

as I discussed above. As for the other requirements ¢

proposed- by the respondents, 1 agree with their
substance although 1 would express- the:m ina d1f~
fcrcnt manner. .

. _In the end, the narrow question before this Court
is: in what circumstances should employees be
entitled to ‘benefit from a limitation of liability

clause found in a contract Between their employer

_and the plaintiff. (customer)? Keeping in mind the
comments made earlier and the ¢ireumstances of
this appeal, T am of the view that employces may
obtain-gach’a benefit if the following requireiments
~ate satisfied: '

' 1) The Inmtatxon ‘of liability clause must, either
.. expressly or impliedly, extend its benefit to the

empioyees (01 employee) seeking to mly on: it;

-and

2) the employees (or employee) secking the ben-
efit of the limitation of laability clanse must have
- been acting in the course of their employment
and must have been performing the very ser-
vices provided for in the contract between their
employer and the plaintiff (customer) when the

" loss DCCLHI‘Bd .

" Although these. reqmrcments, if satisfied, penmt a
departure from the strict application of the doctine

[1592] 3 S.C.R.

cune maniére de I'intention des parties confrac- .
tantes. Blen qu’il puisse s'agir d’une mesure
appropriée pour le lchslateur ce n’cst pas le genre
de modification progrcsswe que notre Cour devrait
HPPIUHVCI

Selon mol, une condition préliminaire pour que
les employés bénéficient de la clause contractuelle -
de limitation de la responsabilit€ de lewr:

employeur est que les parties confractantes aient O

stipulé expressément ou implicitement que 12§

clause s apphquera également aux erployés. Je

suis d’avis gu'en I'absence d’une telle stipulation,

la situation des employés n’est pas meillenre que i
celle dans Jaquelle notre Cour a conclu que se tron- @
yaient les employés en cause dans Greenwood
Shopping -Plaza, préctté de sorte qiils 11e m
devraient pas pouvon invoguer la clanse comiie T
moyen de défense. Comme nous l’avona va, n one
Cour & conclu que les employés étaient etmngcrs
au contrat. Quant aux avires conditions proposées
par les intimés, je suis d’accord avee leur contenu
qumquc Je les aurals formulées dxfféremment

¥ fin de compte, la questmn restreihic dont est

saisie notre Cour est Ia suivanie: dans quelles cir-

constances les employés devrajent-ils avoir le droit
de bénéficier dune clause de limitation de la res-
ponsabilité figurant dans un contraf lant leur
employeur ot le demandeur (le client)? ("omptc
tenpu des observations -formulées precedemrncm cl
des circonstances du présent pourvoi, je suis davis
que les employés pourront bénéficier d’une telle
clause s les conditions suivantes sont remplies:

1) La clausede limitation de la responsabﬂlté
doit expressément ou unphmtement s’appliquer
aux employés (ou 2 I’ emp]oyé) qui chcrchcut a

" I'invoquer, ‘

~2) Les employés {ou I’ employé} qu: invoquent
la clanse de limitation de la. responsabilité
devaient agir dans I’exercice de Teurs fonctions
et exécuter les services mémes que visait Je con-
trat intervenu entre lenr employeur et le deman-
deur (le client) au moment 0@ la perte est surve-
nue. : » '

i Méme si, une fois remplies, ces conditions permet-

tent de déroger. & 1'application -stricte du principe
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-of privity of contract they represent an incremen-
tal change to the common law. I say “incremental
change” for a-number of reasons. o

First and foremost, this new exception to privity
is dependent on the intention of the contracting
parties. An employer and his or her customer may
choose the appropriate Janguage when drafling
their contacts so as to extend, expressly or
imphedly, the benefit of any limitation of liability
to employees. It is their inlention as sfipulated in
the contract which will determine whether the first
requirernent is met, In this connection, 1 agree with
the view that the intention to extend the benefit of

“a limitation of liability clause to employees may be
express or. implied in &ll thé circumstances: see
e.g. Mayfair Fabrics v. Henley, 244 A.2d 344 (NJ.
1968); Employers Casualty Co. v, Wainwright,

473 P.2d 181 (Colo. Ct. App. 1970} (cert. denied).

) Second taken as a whole, this new exceptlon
involves very similar benchmarks to the recog-
nized agency exception, applied in The Eurymedon
and by this Cowt in ITO—International Terminal
Operatorr supra; As discussed in the latter deci-
smn the four requirements for the agency excep-
tion were inspited from the following passage of
Lord Reid’s judgment in Midland Silicones, supra
(at p. 474):

I can see a possibility of success of the agency argu-
ment if (ﬂrst) the bill of lading makes it clear that the
stevedore is intended to be protected by the provisions

b

in it which limit Liability, (sccondly) the bill of Jading

makes it clear that the carrier, in addition to contracting
for these provisions on his own behalf, is also con-
- tracting as agent for the stevedore that these provisions

- should apply to the stevedore, (thizdly} the carrier has .

.authority from the stevedore to do that, or peshaps Iater
ratification by the stevedore would suffice, and
{fourthly) that any difficultics about consideration mov-~
ing from the stevedore were overcome.,

The first requirement of both exceptions is virtu-
ally identical. The second and third requiremerits
of ibe agency -exception are supplied by the iden-
lity of interest between an employer and his or her

h

du lien contractuel, ellés représentent une modifi-
cation progressive de la common law. Je parle de
«modification progressive» pour un certain nom-
bre de motifs.

D'abord et avant tout, cette nouvelle exception
an principe du lien contractuel repose sur I'inten-
tion des parties contractantes. Un employeur et son
client peuvent, au moment de rédiger leurs con-~
trats, choisir des mots appropriés pour faire bénéﬁ-8
cier expressément ou implicitement les employés®,
de toute limitation de respons.ibmte Crest lenry
intention exprimée dans le contrat qui detenmnera_
si la premiére condition et remplie. A cet égard, Jﬂ%
conviens que Uintention de faire béuéficier lesO
employés d’une clause de limitation de la respon-§
sabilité pent &tre expresse ou implicite dans tousc’
les cas: voir, par exemple, Mayfair Fabrics c. Hen-
ley, 244 A.2d 344 (N'T. 1968), Employers Casualty
Co. c. Wainwright, 473 P.2d 181 (Colo, Ct.
App. 1970} (cert. refusé).

Denxidmement, vue dans son ensemble, cefte
nouvelle exception comporte des points de repere
tiés semblables & ceux de 'exception reconnue du
mandat qui a éé appliquée dans Iaffaire Euryme-

. don’et, par notre Cour, dans 1’arrét ITO-—Interna-

tional Terminal Operators, précité, Tel que’ men-
tionné dans ce dernier arrét, les quatre conditions
applicables i 'exception du mandat s"inspirent de
Textrait suivant du_jugemeni de lord Reid dans
Midland Silicones, précité (3 la p. 474): .

' [TRADUCTION] Selon moi, Iarguement du mandat a une
chance de sucegs si {1) le connaissement énonce claire-
ment que ses dispositions limitant Ta responsabilité
visent 3 ptotéger ¥acconier, (2} si le conngaissement
énonce clairement que le transporteur, cn plus de conve-
nir par contrat que ces dispositions 3’ appliqueront 4 fui-
méme, convient anssi A titre de mandataire de 1’acconier
qu'elles s'appliqueront & ¥acconier, (3) si le transpor-

“teur a Iautorisation dc 1'acconier d’agir ainsi (ou peut-

étre qu’une ratification uliérieure de I'acconier suffira),
et (4) si tovtes Jes difficultés comcernant la contrepartie

‘provenant de 1'acconier sont surmontées.

La premitre condition applicable a chacune des

deux exceptions est presque identique. Les

deuxidme et troisidme conditions de |’exception du
mandat découlent du fait que I'cmployeur et ses
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employees as far as the pexformance of contractual
obligations is conceined; this is implicit in the rec-
ognition of this new exception. As for the fourth
requirement of agency, while this new exception
“makes no specific mention of consideration mov-
ing from the employees to the customer, the sec-
ond requirement of the new exception erbraces
the same elements which were adopted by courts
to recognize consideration moving from steve-
dores in cases involving “Himalaya clanses”,

Third, it must be remembered that Y am propos- |

ing a very specific and limited exception to privity
in the case at bar; viz. permitting employees who
qualify as third party beneficiaries to use their
employer's limitation of liability clauses as
“shields” in actions brought against them, when
the damage they have caused was done in the
course of their employment and while they were

carrying out the very services for which the plain- .

tiff {customer) had contracted with their employer.
In sum, I am recognizing a limited jus tertii.

In closing on this point, I wish to add the obvi-
ous comment that nothing in the above reasons
should be taken as affecting in any way recognized

exceptions to privity of contract such as trust and
agency. In other words, even if the above require-.

ments are not satisfied, an employee may still
establish-the existence of a trust or agency so as {o
obtain a benefit which the contracting parties
intended him or her to have, notw:thsiandmg tack
of privity.

(¢} Application of the New Exception

. The only guestion in the case at bar is whether
the respondents are third party beneficiaries with
respect to the limitation of liability clause s0 as to
come within the first requirement of the test I set
fotth above. Based on unconiested findings of fact,
the respondents were acting in the course of their

r

employés partagent les mémes intéréts en ce qui

. concerne Uexécution des obligations. confrac-

tuelles, ce qui est implicite dans la reconnatssance
de cette nouvelle exception. Quant a la quamcme
condition de I'exception du mandat, méme si cette
nouvelle exception ne prévoit pas expressément
qu'une contrepartie est fournie au client par les

: cmployés la deuxiéme condition de la nouvelle

exception englobe les mémes éléments que ceux
retenns par Jes tribunaux pour reconnaltre qu’une
conirepartie provenait des manutentionpaires dans
des affaires ol il était question de «clauses Hima-
laya». :

Troisi2mement, il fant se rappeler que je pro-
pose, en 1‘espccc usie ‘exception fres précxse et
limitée an principe du lien contractuel, savoir per-
mettre aux employés qui ont les gualités requises
pouy étre des tiers bénéficiaires d’utiliser les clan-
ses de limitation de la responsablhté de leur
employeur comime moyens de défense dans des

1992 Ganlll 41 (SCC)

poursuites engagées contre enx, lorsque les dom- -

mages qu’ils ont causés "ont été dans I'exercice de
leurs fonctions et pendant qu'ils fournissaient les
services mérnes que vise le contrat intervenu entre
le demandeur (le client) et leur employeur. En

SONIme, je recopnais un droit des tiers limité.

Pour conclure sur ce point, je tiens a préciser
gue les motifs qui précedent ne doivent évidermn-
mént pas étre considérés comme modifiant de
quelque manigre les exceptions reconnues aw prin-
cipe du lien comtractuel, comme la fiducie et le
mandat. En d’autees termes, méme si les condi-
tions susimentionnées ne sont pas remplies, un

employé peut encore établir I'existence d"une fidu-
_cle ou d’un mandat de ‘manigre 3 bénéficier d’un

avantage que les parties contractantes entendaient
lui conférer, malgré I'absence d'un’ lien contzac—
tuel. ‘

c) Appiicazion de la nouvelle exception

La seule question qui se pose ici est de savoir s

les mlimés sont des tiers bénéficiaires relatwement ‘

i la clause de limitation de la responsabilits, de
maniére & remplir la premitre condition du test
susmentionné. Selon les conclusions de fait mon
contestées, les intimés agissaient dans Pexercice
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employment when they cansed the transformer to
topple over. Moreover, at that time they were per-
forming the very services provided for in the con-
tract between Kuehne & Nage! and the appellant,
namely, the storage and upkeep of the transformer,

For convenience, I reproduce again the limita-
tion of liability clause: .

LIABILITY - Sec. 11(a) The responsibility of a ware-
houseman in the absence of written provisions is the
. reasonable care and diligence required by the law.

(&) The warehouseman’s liability on any one par.kage
is limited to $40 unless the holder has declared in
writing 2 valvation in excess of $40 and paid the
additional charge specified to cover warchouse liabil-

ity.

de lews fonetions Jorsqu’ils ont fait basculer e

- transformateur, De plus, ils exécutaient alors les

Does the language chosen indicate that the bene-

fit of the clause is specifically restricted to Kuehne
& Nagel? 1 think not. Oun the contrary, when all of

the relevant circumstances are considered, it is oy

-view that the parties must be taken as having
infended that the benefit of this clause would also
extend to Kuehne & Nagel's employees,

It is clear that the parties did not choose express
language in order to extend the benefit of the
clause to employees. For examplc there is no men-
tion of words such as “servants” or “employees™ in
s. 11(b) of the contract. As such, it cannot be said
that the respondents are express third party benefi-

. clartes with respect to the limitation of liability -

clause. However, this does not preclude a finding
that they are implied third party bencficiaries. In
view of the identity of -interest between an
employer and his or her employees with respect to
the performance of the former’s contractnal obli-

gations and the policy considerations discussed .

above, it is surely open to a court, in appropriate
circumstances, {o conclude that a limitation of lia-
bility clanse in a commercial contract between an
employer and his or her customer impliedly
extends its benefit to employees.

h

services mémes que prévoit le contrat intervenu
entre Kuehne & Nagel ¢t I'appelante, savoir les
services d’entreposage et d’entretien du transfor-
mateur,

Pour des motifs de commodité, je reprodiis de
nouveau la clause de hm1tat1on de Ja responsabi-
lité: 8

[TRADUCTION] RESPONSABILITE - AL 112) Ba>
"absence de dispositions écrites, I'entreposeur esfy
tenu de faire preuve de 1a prudence et de la diligéncE:J
raisonnables que requiert 1a loi. =
b) La respousabilité de 1'entreposeur & 1'égard o' uﬁ
colis donné est linnitée 3 40 §, A moins que Fentrepog
sitaire p’ait déciaré par éerit que la valewr de I objet
en cause est supérieure 4 40 $ et qu'il n’ait acquitté

les frais suppiémentaires spécifi€s pour gu'il y- ait res-

ponsabilité accrue de I'enireposeur.

Peut-on dédoire du texte de la clause qu’elle

s’applique au seul bénéfice de Kuehne & Nagel?

Ie ne le crois pas. Au contraire, compte tenu de
I'ensemble des circonstances pertinentes, j’estime
qu’il faut considérer que les parties ont voula qoe
cette clause s apphque ég'tlement aux employés de
Kuehne & Nagel. -

Il est clair que les paties n’ont pas choisi de
prévoir expressément 1"application de la clause anx
employés. Par exemple; on ne trouve pas 2
T'al. 11b) du contrat des termes comme «préposésy»

.ou «employés». De ce fait, on ne saurait dire que

les intimés sont expressément des tiers bénéfi-
ciaires de I clause de limitation de la regponsabi-
lité, Cela n"empéche toutefois pas de conclure

qu’ils sont implicitement des tiers bénéficiaires.

Compte tenn du fait que I"'employeur et les
employes partagent Jes mémes intéréts lorsqu’il

© s’agit d'exécuter les obligations contrectuelles de

V'employeur, et vu les considérations de principe

- analysées précédemment, il est sGrement loisible &

ane cour, dans des circonstances appropriées, de
conchure qu’une clause de limitation de la respon-
sabifité figurant dans un contrat commercial inter-

venu entre un employeur et son client s'applique

tacitement aux employés.
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In the case at bar, the parties have not chosen
language which inevitably léads to the conclusion
that the respondents were not to benefit from
s. 11(b) of the contract of storage. The term “ware-
housernan™ as used in 8. 11(&) is not defined in the
contract and the definition provided it the Ware-
house Receipt Act, s. 1, i of no vse in determining
whether it includes employees for the purpose of
the contractual limitation of liability. While it is
true that 5. 10{¢) of the contract uses the term
“warehouse employee’
clude an interpretation of “warehouseman”™ in
5. 11(b) of the same contract as implicitly mclud-
ing employees for the purposes of the limitation of
* liability clause, Such a conclusion does not offend
- the words chosen by the parties.

When all the circumstances of this case are
taken into acconnt, including the nature of the rela-
tionship between employees and their cmployer,
the identity of interest with respect to contractual
obligations, the fact that the appellant knew that
employees would be involved in performing the
contractual obligations, and the absence of a clear
indication in the contract to the contrary, the term

“warehouseman” in s. li(b) of the contract must
be interpreted as meaning “warehobsemen”.” As
such, the respondents are not complete strangers to
the limitation of Hability clause. Rather, they are
unexpressed or implicit third party beneficiaries
‘with respect to this clause. Accordingly, the first
requirernent of this new exception to the doctrine
of privity is also met,

. Conclusion

The respondents owed a duty of care to the
appellant in their handling of its transformer.
According to the uncontested findings of the trial
_ judge, they breached this duty causing damages in
the amount of $33,955.41. While neither trust nor
agency is applicable, the respondents are entitled
to benefit directly from the limitation of lhiability
clause in the contract between their employer and
the appéllant "This is so because they are third

", this by itself does not pre-
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‘h

En 1'espéce, les parties n’ont pas choisi des mots

qui am2nent inévitablement a conclure que les
“intimés ne devaient pas bénéficier de I'application

de ’al. 115) du contrat d’entreposage. Le mot
[TRADUCTION] «entreposeur» uviilisé & 1’al. 11b)
n'est pas défini dans le contrat et la définifion
qu'en donne I'art. 1 de la Warehouse Receipt Act
ne permet pas de déterminer si ce mot inclut les
employés aux fing de la clause conlractuelle de
limitation de la responsabilité. Méme §’il est vrai
qu'op trouve a Ual. 10e} du conttat, I’ expres‘smn
[TRADUCTION] «employé d’enirepbin, cela n’em-
péche pas en soi d’ interprétcr le mot [TRADUCTION]
«entreposeur» utilisé i 1'al. 115) du méme contrat
comme incluant implicitement les employés aux
fins de la clause de limitation de la responsabilité.
Pareille conclusion n’est pas contraire aux mots

choisis par Jes parties.

Compte tenn de toutes Jes circonstances de la
présente espéce, y compris la nature de la’ relation

[199Z] 3 S.CR.
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qui existe entre les employés et leur employeur, le -

fait que les mémes intéréts soient partagés relative-
ment aux obligations contractuelles, le fait que
I’appelante savait que des employés participeraient
A Pexécution des obligations contractuelles et ’ab-
sence, dans le contrat, d’une disposition non équi-
voque & J'effet contraire, le mot [TRADUCTION]
«entreposeur» employé A 'al.. 115) du contrat doit
étre interprété comme signifiant «les entrepo-
seurs». En ce sens, les intimaés ne sont pas pasfaite-
ment étrangers & la clause de limitation de la res-

ponsabilité. Ce sont plutht, a 1'égard de cette

clause, des tiers bénéficiaires implicites. En consé-
quence, Ja premiére condition de cette nonvelle
exception av principe du lien conttactual est fgale-
ment remplie,

" C. Conclusion

 Les intimés avaient une obligation de diligence
envers 1'appelante lorsqu’ils ont manipulé son

transformatenr. Selon les conclusions de fait non

contestées du juge de premitre instance, ils ont

manqué A cette obligation et causé des dommages

s*élevant 2 33 955,418, Bien qu’aucune fiducie ou
avcuri‘mandat ne soit applicable, les intimés ont Je
droit de bénéficier directement de la clause de
liitation de 1a responsabilité que renferme le con-
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party beneficiaries with respect to that clause and
because they were acting in' the course of their
employment and performing the very services con-

tracted for by the appellant when the damages.

occurred, I acknowledge that this, in effect, relaxes
the doetring of privity and creates a limited jus ter-
#i, However, when viewed in its proper context, it
merely represents an Incremental change ‘to the
law, necessary to see’ that the common law devel-
ops in & manner that is consistent with modem
notions of commercial reality and justice.

. V. Disposition

For the foregoing reasons, I would disrniss the
-appeal and cross-appeal, both with costs.

The following are the reasons delivered by

MCLACHLIN J—1 agree with Justice Iacobucci

‘that the appeal should be dismissed. However, [
artive at the conclusion that the liability of the
defendant cmployees is limited to the $40 maxi-
mom stipulated in their emp]oyel 5 contract hy
somewhat different reasoning.

Iacobucci T., as T understand his reasons, founds
the Lability of the defendants in tort. He concludes
that the defendant employees owed the plaintiff a
duty of care and that they breached. that doty in
dropping the plaintiff’s transformer. He then finds
that the fimitation in the contract between thie
plaintiff -and a third party (the employer} is a bar to
full recovery in tort. He simply asserts this, with-
out much discussion of how, as a matter of doe-

‘trine, defendants in a tort action can raise, as a

defenice to a tort ¢laim, a contract t6 which they arc
not parties. I believe the question of how, in terms
of Iegal principle, a term. of a contract can scrvc as

trat intervenu eatre leur employeur et 1'appelante.
Il en est ainsi parce gue ce sont des tiers bénéfi-
ciaires relativernent & cette clause et parce qu’ils
agissaient dans 'exercice de leurs fonctions ct
fournissaient les services mémes pour lesquels
I"appelante avait conclu un contrat, lorsque les
domunages ont é€ causés. Je reconnais que cette
conclusion a pour effet d’assouplir le principe du
lien contractuel et de conférer aux tiers un droit
limité. Toutefols, si on la situe dans son contextey
appropri€, elle représente simplernent uhe modifi-&2
cation progressive du droit applicable, qui est”
nécessaire pour que la common law évolue d'unext
maniére conforme aux notions contemporanws dr:.HJ
la réalité commerciale et de la justice.

1992 Can

V. Dispositif

Pour les motifs qui précédent, je snis d*avis de
rejeter le pourvoi principal et le powrvoi mmdcnt

. avec dépens dans les dewx cas.

Version frangaise des moiifs rendus par

LE JUGE MCLACHLIN—-Je souscris & 1'opinion

- dv juge lacobucci qu'il convient de rejeter le pour=

vel, Toutefois, ¢’est par un raisonnemient quelgue
peu différent que j’arrive A la conclusion que la
responsabilité des employés défendeurs se limite
au montant maxiral de 40 § stipulé dans le contrat
de leur empleyeur.

Selon mon interprétation de ses motifs, le juge
Jacobucci a conclu que les défendeurs ont une res-
ponsabilité délictuelle. A son avis, les employés
défendeurs avaient envers la demanderesse une
obligation de diligence 2 Jaguelle ils ont mangué
lorsqu’ils ont. laissé tomber son transformatenr. Il a
ensuite jugé que la limitation stipulée au contrat
conclu entre la demanderesse et un tiers (I'em-
ployeur) fait obstacle & une pleine indemnisation

“en matiere délictuelle. C'est ce qu'il affirme sim-
. plement, sans frop analyser comment, du point de
-vue doctrinal, les défendeurs dans upe action délic-

tuelle peuvent invoquer en défense un contrat
auquel ils rie sont pas parties. Jestime qu’il est

. important, aux fins du présent pourvoi et d’autres

cas qui pourront se présenter, de savoir comment,

‘sur Ye plan des principes juridiques, une condition



454

LONDON DRUGS v, KUEHNE & NAGEL INTERNATIONAL _ McLachbin J.

a defence to a claim in tort is important for this
and future cases. Hence these reasons,

~ 1have also had the advantage of rcading my col-

league Justice La Forest’s reasons. While I confess
to great admivation for the scholarship and good
sense, they display, my concems about the magni-
tude of the change they would introduce to the
Canadian law of tort and the difficult questions
they raise prevent me from agreeing with them,

Later in these reasons, I will briefly address some

of thege concerns.

In the court below, Lambert J.A conducted an
analysis in contract, and found an independent

contract between the plaintiff and the employees.

A limitation of liability clause was seen by Lam-
best J.A. to be a logically necessary torm to that
contract, Meanwhile, Southin J.A. found the
employees liable in trespass. With respect, Lam-
bert I.A.’s approach suffers from many difficulties,
‘chief among which is that of uncertainty as to the
terms that a coust will find to be applied between
the employees and the plaintiff in any given case. I
am also in respectin] disagreement with Southin

J.A’s approach, as an action in trespass is most

likely inappropriate in law where a bailor who
- came into possession of goods with the consent of
the plaintiff damages the goods negligently (and
not intentionally). - '

The analysis in this case, as I see i, must start
from the self-evident proposition that tort and con-
tract constitute separate legal regimes. The plain-

tiff's action against the employees in this case i5
g ploy

necessarily in tort, since there was 'no contract
between it and the employees. The defendants,

however, seek to rely on the terms of the contract

between the plaintiff and their employer as a

defence, The question is whether they can do this,

and if so, on what basis,

* droit canadien de Ja responsabilité délictuelle et les

[1992] 3 S.CR.

d’an contrat peut offrir un moyen de défense a ung

action foudée sur la responsabilité délictuelle.

Dot les p;éscnts motifs.

Tai également eu I'avantage de lire les motifs de
mon collegue Je juge La Forest. Malgré ma grande
admiration & I'égard du savoir et du bon seus qui
s'en dégagent, mes craintes A ’égard de I'ampli-
tude du changement qu’ils introduiraient dans e

questions épmeuses qu’ils soulgvent m'empéchent
&’y souscrire, Plus Join dans les présents motifs, je
traiteral brisvement de certaines de ces craintes.

Le juge Lambert de Ia Cour d’appel a effectné
une analyse contractuelle et conclu A lexistence
d'an contrat indépendant entre la demanderesse et
les employés. 1 a considéré qu’une clavse de limi-
tation de 1a résponsabilité était une condition logi-
quemenl nécessaire de ce contrat. Pour sa pan, le

1882 Carﬁ.i[ 41 (SCC)

juge Sonthin a conclu que les cmployés étaient res- -

ponsables d’atteinte & la possession mobilidre. En

toute déférence, la méthode adoptée par le juge L
Lambert présente de nombrenses lacunes, dont la

prmcxpale est I'incertitude quant aux conditions

gu'un tiibunal jugera applicables aux employes et

au demandeur dans un cas donné. Je suis égale-
ment en désaccord dvec la méthode du juge Sou-
thin pour le motif qu’en droit I*action fondée sur
Iatteinte 2.la possession mobilitre ne convient
vraisemblablement pas lorsque le déposant qui est
entré cn possession des marchandises avec Je con-
sentement du demandeur les endommage par

' 'ncghgence (et non intentionnellement),

- A mon avis, 'analyse en I espece doit se fonder
sor la prémisse évidente en soi selon laquelle le

doit de la responsabilité délictyelle et celni des

contrats constituent des régimes’ dlstm(;ts, En I'es-
péce, I'action intentée par la demanderesse contre

I Jes employés est nécessairement fondée sur Ja res-

popsabilité délictuelle puisqu’aucun contrat ne la
Hait aux employés. Toutefois, les défendenrs ten-
tent d*invoquer en défense les conditions du con-

. trat “intervenu entre la demanderesse et leur

employeur, Il s"agit de savoir s’ils peuvent agir
ainsi et, dans Paffirmative, pour quel motif?
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Several theories for permitting an employee

sued in tort to rely on a term of limitation in his
employer’s contract have been suggested. The
‘most salient is the assertion that the plainfiff volun-
tarily accf;ptcd the risk of damage over the amount
specified in the Hmitation clause. On this theory,

the plaintiff, having agreed to the limitation: of la-

bility vis-a-vis the employer, must be taken to have
done so with respect to the employer's employees,

. The concept.of vehuntary assumption of the risk
1s known in tort law by the maxim volenti non fit

infuria. Scholars have characterized it in two dif- -

ferent ways: first, as a negatmn or limitation of the
duty of care, and second, as a waiver of an existing
ceuse of action (i.e. a bar to recovery): Clerk &
. Lindsell on Torts (16th ed. 1989), at pp. 112-13; 1.
G, Fleming, The Law of Torts {Tth ed. 1987), at
p. 265; Salmond and Heuston on the Law of Torts
(19th ed. 1987), at pp. 557-38; A. M. Linden,
Canadian Tort Law (4th ed. 1988), at pp. 448-49,
The negation or limitation of duty of care approach
looks at all the circumstances, including the con-
tract, to determine what was the common law duty
between the parties. The waiver approach assumes
a standard duty of care, but says that the plaintiff’s
tight to sue for breach of that duty. has been
removed.

In the court below, McEachern C.J.B.C,, Wal-

lace I.A, and Hinkson J.A. took the first approach.
. "My colleague Iacobucci J., as T understand his rea-
sons, takes the second. He says it is unnecessary to

take the *tort” approach. He detérmines breach on..

the usnal standard of care without consideration of
the particular circumstances or the coatract. He
then proceeds to consider whether the limitation of
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On a avancé plusieurs théories selon lesquelles

rl’e:mploye poursuivi’ en matitre délictuelle peut

invoquer une clause de Jinitation figarant dans Je
contrat de son employenr. Celle qui ressort fe plus
veut que la demanderesse aif volontairement
accepté le risque du dommage excédant lc montant
stipulé dans la clause de limitation. Selon cette
théorie, il faut considérer que ’acceptation par la
demanderesse de la limitation de la responsabilité__
de I'employeur vaut également pour les employéd?
de ce dernier, - 7 0

——
—

' .=
La notion de I'acceptation volontaire du risque=

est exprimée en droit de la responsabilité délict
tuelle par la maxime volenti non fir injuria. Selord
les anteurs, elle comporte deux aspects différentsSy
d’une part, elle supprime ou limite P'obligation dé®
diligence et, d’autre part, elle copstitue une renon-

ciation 4 un droit d’action existant (et empéche .
ainsi I'indemnisation); Clerk & Lindsell on Torts -

(16° €d. 1989), aux pp. 112 et 113; J. G. Fleming,

- The Law of Torts (7¢ éd. 1987), i la p. 265; Sal-

mond and Heuston on the Law of Torts (19¢
éd. 1987), aux pp. 557 et 558; A. M. Linden, La
responsabilité civile délictuelle (4¢ &1. 1988), aux
pp. 545 & 547. Le point de vue selon lequel il y a
suppression ou limitation de Pobligation de dili-
gence tient compte de toutes les circonstances,
dont le contrat, pour déterminer la nature de 1'obli-
gation des parties en common law, D’aprés le
point de vue selon lequel il y a renonciation, on
suppose qu'il existe une -obligation de diligence
rormale, maig on dit que le droit du demandeur de
poursuivre pour manguement A cette obligation a
été retiré.

"En cour d’appel, le juge en chef McEachemn de
la Colombie-Britannique et les juges Wallace et
Hinkson ont adopté le premier point de vae. Selon
mon interprétation de ses motifs, mon collégue le

' Juge Tacobucci adopte le second. Tt affirme qu'il

n'est pas nécessaire d’adopter la méthode fondée -

- sur la «responsabilité délictuelles. II détermine le

manquement selon la norme habituelle de dili-
gence sans tenir compte des circonstances particu-

. litres ou du contrat, Il se demande ensuvite si la
Timitation de responsabilité stipulée au contrat con-

clu entre Ja demanderesse et Femployeur peut 8re
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-liability in the plaintiff-employer contract provides

a defence, and finds it does.

The first problem in Tacobucci J.’s approach is
whether the defendants, who were not parties to
the contract, can rely on the contract at all. In the
past, the doctrine of privity of contract has said no.
facobucci J. says this should no longer be a bar; I
agree. '

But there is a second problem. This arises from
the fact that the contract t€rm, even if it can be

‘raised as a defence by the employees, does not by
its content provide the employees with a defence.

The contract exempts only the “warehouseman”,
The term ‘“warehouseman” is not defined in the
conteact, But in my respectful view, upon a read-
ing of the contract as a whole, the only reasonable
interpretation is that the term “warchouseman’
refers to the employer and does not mcludc the
employees.

One way of overcoming this difficulty would be
through the doctrine of jmplied ferms. It might be
argued that where a customer and employer con-
wact for a limitation of liability in circumstances
where they know.that the work will be done by the
employer’s employees, it js an implied term of that
contract that the plaintiff accepts the risk of the
employees’ negligence as well, with the conse-
quence that the employees may raise the defence
of volenti against the plainfiff. '

The supposition of an implied term to exempt
the employees ltom liability on this case runs up
against the problern that there is nothing to suggest
that the parties intended the word “warehouse-
man”, which defines whose liability is exempted,
to inelude the employees. With all respect to
Tacabucci 1.’s apparent finding to the contrary, the
conclusion that the parties intended “warehouse-
man” to include employees is of doubtful validity,
given the absence of evidence on the matter and
the fact that elsewhere m the confract “warehouse-~
man” can only be read as not extending to employ-
ees. :
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mvoquée comme moyen de défense, ce & quo 11
répond par 1'affirmative.

La prcmiére difficulté que souleve le point de

vue adopté par le juge Tacobucci est de savoir si les

' défendeurs, qui n’étaient pas parties an contrat,

I

S

peuvent I'invoquer. Autrefois, la réponse Efait
négative en vertu du principe du lien conttactuel.
Selon le juge Tacobucel, cela ne devrait plus cons-
tiwer un empéchement; je suis d'accord,

Il existe toutefois une deuxizme difficulté. Elle
découle du fatt que. 1a condition du contrat, méme
si elle peut &tre imvoguée en défense par les
employés, n’offre pas, de par son contenu, un
moyen de défense A ces derniers. Le contrat n’exo-
nére que I'«entreposeur». Ce terme n'y est pas
défini. Cependant, jestime gue la lechwre du con-

trat dans son ensemble ne permet quune seule

interprétation raisonnable, c’est-a-dire que le terme

{19921 3 SCR.

1982 Canlll 41 {SCC)

«Entreposeurs dés:gnc l‘employem et non les

employés,

La théorie des conditions implicites constituerait
un moyen de surmonter cette difficulté. On pour-
rait prétendre que lorsqy’un client et un employeuwr
prévoient par contrat une limitation de responsabi-
lité et qu ‘ils"savent tous deux que le travail sera
accompli par les employés de I'employeur, il y a
alors dans ce contrat une condition implicite selon
Taquelle le demandeur accepte également le risque
de négligence des employés, permettant ainsi A des
derniers d’oppeser la défense de volenti au deman—
deur.

La supposition qu'il existe une condition impli-
cite de manigre a exonérer les employés de tonte
responsabilité en I'espioe se heurte au fait que rien
ne laisse croire que les parties ont voulu que le
terme «entreposeur», qui définit oeux dont la res-
ponsabilité est exclue, vise &galement les
emplayés. En foute déférence pour Ia conclusion
apparemiment contraire dn juge lacobucci, il est
douteux que les parties aient voulu que le terme

«enfreposenr» vise également les employés, étant -

donné T'absence de preuve i ce sujet et le fait
qu'ailleurs dans le contrat, on ne pent que com-
prendre que le terme «entreposeurs ne vise pas les
employés,




=~

{19921 3 R.C.S, LONDON DRUGS ¢. KUEHNE & NAGEL INTERNATIONAL -

However, presumed intention-of the parties is

only one of the grounds on which an 1mp11f:d term
may be fonnded. As G. H. Treitel states in The
Low of Contract (3th ed. 1991) at p. 185:

Impled terms may be divided into three groups. The
first consists’ of terms implied in fact, that is, terms
which were nof expressly set out in the confract, but
which the parties must have intended to include. The
second consists of terms tmplied in law, that is, terms
imported by operation of law, although the parties may
- 1ot have intended to inchude them. The thxrd consssts of
teems implied by custon,

‘See also Le Dain J, in Canadian Pacific Hotels
Lid. v. Bank of Montreai, {1987] 1 S.C.R. 71}, and
my concurring reasons in Machtinger v, HOJ
. Industries Ltd., [1992] 1 S.C.R. 986. In short, the
coiirt, where- appropriite, may as a matter of policy
iinply a term in a particular type of contract, even
where it is ‘clear the parties did not intend it.

“This would seem to me 1o afford a sufficient
. foundation for lacobucci I.’s conclusion that the
contract exemptmn should afford a defence to thc
policy the cour‘ts shou]d imply a term in warehous-
ihg coniracts that “warchouseman” includes the
employees of the warehouse for purposes of con-
tractual litnitations of liability, This in turn would
permit the conclusion that the plaintiff, by entering
into such a contract, waived its right to ste the
employees for damage beyond $40. This approach
does, however, raise the difficult question of
whether the court should, as a matter of policy,
imply the term contended for.

. But voluntary assmuption of the risk can be

grounded on 2 broader basis than waiver based on
the contract’s exclusion clanse, as the three Judges '

of the court below who dealt with the matter in tort
concluded. Quite apart from the particular conn“act
term, it can be argued that the concatenation of cir-

h
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Toutefois, I’intention présumée des parties ne
constitue qu'un seul des moyens de soatenir I'exis-
tence d'tne condition implicite. Comme le dit G.

“H. Treitel dans The Law of Contract (8¢ éd. 1991)

alap. 185

L'I’RADUCTION] Les conditions implicites peuvent se divi-
ser en trois catégories. T.a premidre renferme les condi-
tions implicites ea fait, soit celles qui n'ont pas été
expressément stipulées au contrat, mais que les pacties—
ont dii avoir I'intentton d'inclure, La deoxitme catégo
rie regroupe les conditions implicites en droit, ¢’est-300
dire Jes conditions qui découlent de I'application LIH-
droit, bien que les partics n’aient peut-&tre pas e FinT
tention de les inclare, Les conditions implicites en vertu-l

de la coutume forment ]a troisigme catégone 8

Voir également les motifs du juge Le Dain dan§)
Société hoteliere Canadien Pacifiqgue Lide &
Banque de Montréal, [1987] 1 R.C.S. 711, et mes
motifs concordants dans "arrét Machtinger . HOJ
Industries Ltd,, [1992] 1 R.C.5. 986. Bref, lorsque
cela est indiqué, Je tribunal peus, en principe, sup-
poser I'existence d’une-condition dans une forme

. particuliere de contrat, méme si de toute évidence

les parties n'ont pas voulu 1’y inclure.

Cela me semble fournir une justification suffi-
sante 2 la conclusion du juge Tacobugci que les
emplayés devraient pouvoir invoquer comme
moyen de défense ]‘exonératiori prévue au contrat,
On pourrait prétendre qu’en principe, les tribunaux
devrait supposer I'existence, dans les contrats
d’entreposage, d'une condition prévoyant que le
terme «entreposeur» vise les-employés de |'entre-
pdt pourt les fins des limitations contractuelles de
respopsabilité. On pourrait alors conclure que la
demanderesse, en concluant on tel contrat, a -
renoncé A son droit de poursuivre les employés
pour les dommages excédant 40 §. Ce point de vue
sonléve toutefois la question épineuse de savoir si
le tribunal deyrait, en principe, supposer lexis-

" tence de la prétendue condition.

Cependant, comme Pont conclu les trois juges
de 1a Cour d’appel qui ont abordé la question sous
I'angle de la responsabilité délictuelle, I"accepta-
tion volontaire du risque peut se fonder sur un

-motif plus général que la renonciation découlant de

Ia clause o’ exonération du contrat. Tout & fait indé-
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cumstances giving rise to the tort duty, of which.

* the contract with its exemption of liability is one,

are such that they limit the duty of care the:

employees owed to the plaintiff. As Wallace LA.
put it {quoting Purchas L.J. in Pacific’ Associates
Inc. v. Baxter, [1990] 1 Q.B, 993 (C.A)), at
p. 1011), the question of whether there are circum-
stances qualifying or negating the duty of carc
“can only be answered in the context of the faciual
matnox including especially the contractual struc-
ture against which such duty 1s said to arise.”

The law of tort has long recdguized that circum-
stances may negate or limit the duty of care in tort.

Indeed, as noted earlier in these reasons, this is one-

of the fundamental theoties by which scholars
have explained the defence of voluntary assump-
tion of the risk. Waivers and exemption’ clanses,
whether contractual or not, have I(mg been
accepted as having this effect on the duty in tort.
As Fleming, supra, at p. 265 (dealing with the
~ cotniplete negation of any. duty of care), puts it:

The basic idea is that the plaintiff,- by agreeing to

assame the risk himself, absclves the defeudant from all

responsibility for it. The latiet’s duty of cage is thus sus-
pended. )

Canadian courts, mcludmg this one, have
- applied this principle in determining. Jiability and
damages in tort. In Car and General Insurance
Corp. v. Seymour, {1956] S.CR. 322, Kellock I,
after discussing the duty of care that is mdmau!y
awed by the operator of an antomobile to a passen-
~ ger, stated (at p. 331):

LONDON DRUGS v. KUEHKE & NAGEL INTERNATIONAL

. atténuent ou suppriment 'obligation de diligence

fonction du cadre factuel et, en particulier, de la

[1992] 3 S.C.R.

pendarnment de la condition du contrat cn cause,
on peut soutenir que les circonstances qui donnent
naissance i Uobligation en matiére délictuelle,

dont fait partie le contrat prévoyant I'exonération -

de responsabilité, sont de nature & Jimiter I"obliga-
tion de dilipence des employés envers la demande-
resse. Comme 1"a dit le juge Wallace (citant le lord
juge Purchas dans 1’arrét Pacific Associates Inc. c.

Baxter, [1990] 1 Q.B. 993 (C.A.), & la p. 1011), Ia

question de savoir s'il existe des citconstances qui
[TRADUCTION] «peut &tre tranchée uniquement ¢n

structute contractuelie dans laquelle on allégue que
cette obligation prend naissance.»

Le doit de la reqponsabilité délictuelle reconnait
dcpuxs ‘longtemps que les circonstances peuvent
supprimer on limiter I’obligation de dﬂlgence en
matitre délictuelle. Bn fait, comme je I'ai déja sou-
ligné dans les présents motifs, il s’agit de 'une des

. théories fondamentales auxquelles les auteurs ont

[

A finding of volentt involves the consequence that no -

such. duty existed, the onus of establishing which iay
upon the defendant.

en recours pour expliquer le moyen de défense
fondé sur 1’acceptation voloniaire du risque. On
reconnalt depuis longtemps que les renonclations
et les clauses d'exonération, qu’elles soient con-
tyactuelles ou non, ont un tel effet sur 1’obligation
en matitre délictuelle. Comme Fléming, op. cit., le
dit & 1a p. 265 (ot il traité de la suppression totale
de toute obligation de diligence): '

[TRADUCTION] L'idée fondamentale est que Je deman-
denr qui aceepte d'assumer Je risque loi-méme dégage le
défendenr de toute responsabilité & I'égard de ce nsque.

L'obligation de diligence de ce demnier est donc suspen- -

due.

Les tsibunaux canadiens, dont notre Cour, ont
appliqué ce principe pour déterminer la fesponsa-
bilité et les dommages-intéréts en matigre délic-
tuelle. Dans ’arrét Car and General Insurance
Corp. ¢, Seymour, [1956} R.C.S. 322, apies avoir
analysé 1’obligation de diligence que e conducteur
d'urie automobile a normalement envers un passa-
ger, le juge Kellock affirme: (4 la p. 331):

{TRADUCTION] La conclision qu'il y a acceptation
volontaire du risque a comme conséquence que celte

obligation n'existait pas, et c’est au défendeur qu'il’

incombe de Iétablir.

1992 CanLll 41 (SC_C}
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See also C?;acker v. Sundance Northwest Resorts
Lid., {1988) 1 5.C.R. 1186, at p. 1203,

MeEachern C.J.B.C,, Hinkson J.A. and Wallace
J.A. in the Court of Appeal below, after.a careful
review of the circumstances giving rise to the daty
-of care owed by the employees to the plaintiff in
this case, concluded that it was limited to damage

under $40. It would serve no purpose o repeat the

considerations that led them to this conclusion,
which have been ably snmmarized by facobucei J.

* Suffice it to'say that X think they were right. (I add
only the caveat that unlike one commentator (W. J.
Swadling, “Privity, Tort and Contract: Exempting
the Careless Employee™ (1991), 4 Journal of Con-

“tract Law 208, at pp. 218-19), I do not read Hink-
son LA, as holding that reliance by the plaintiff is
essential to recovery in zll such cases, nor Wallace

- LA, as saying that the only requirement for liabil-
ity is what is “just and reasonable.”}

In England, the courts have rejected the doctrine
of “vicarions immunity” which holds as a matter of

principle that “an employee who performs acts |

»under a contract made between his employer and a
third. party is entitled to the same irmmunities that
the contract confers on his employer” (Swadling,
supra, at p. 223). However, mote recent decisions
have opened the door to an analysis based on mod-
ification of the duty of care similar to that adopted
in the Court of Appeal below. In Junior Books Ltd,
v. Veitchi Co., {19831 1 A.C, 520 (HL.L.), Lord Ros-
kill, in addressing the. question as to “what the
position would be in a case where there was a rele-

vant exclusion ¢lause in the main contract”, stated

(at p. 546):

. that gquestion does not arise for decision in the -

instant appeal, but in principle I would ventare the view
that such a clavse according to the manner in which it
was worded might in some circumstances [imit the duty
of care just as in the Hedley Byrne case the plaintiffs

Voir également Crocker ¢, Sundance Northwest
Resorts Lid., 11988]-1 R.C.S. 1186, & la p. 1203,

Aprés avoir revu minutiensement les circons-
tances donnant naissance & 1’obligation de dili-
gence des emp]oyés envers la demanderesse en
"espece, le juge en chef McEachern et les juges
Hinkson et Wallace de 1a Cour d’appel ont conclu
qu'elle était limitée aux dommages inférieurs
40 $. Il ne servirait 2 rien de répéter les considéras
tions gui les ont amenés & conclure ainsi et que 1€
Juge lacobuccl a résumées adroitement. 1} suffit dg;
dire qu'a mon avxs, tls avaient raison. (J "ajouterat
comme seunle réserve que, contrairement 4 un comc
mentateur (W, J. Swadling, «Privity, Tort and Coned
tract: Exempting the Careless Employee» (1991), 44
Journat of Contract Law 208, aux pp, 218 et 2192
je ne considére pas que le juge Hinkson a conclu
qgue la confiance de la demanderesse est une condi- -

" tion. essenticlle de I'indemnisation dans tous ces

cas, ni que le juge Wallace a affirmé que la seule
exigence pour qu’il y ait responsabilité est ce qui-
est «juste et raisonnables.)

En Angleterre, les tribunaux ont rejeté la téglc
de P'«immunité dérivée» selon laquelle, en prin-
cipe, [TRADUCTION] «un employé qui accomplit
des actes aux termes d'un contrat intervenu entee
son employeur et un tiers a droit aux mémes
immunit€s que celles que le contrat confére A son
employeur» (Swadling, loc. cit., i la p. 223). Tou-
tefois, des décisions plus récentes ont ouvert la
voie 4 une analyse fondée sur une modification de
I'obligation de diligence semblable A celle adoptée
péar la Cour d’appel en l'espece. Dans I'arrét

- Junior Books Ltd. ¢. Veitchi Cp., [1983]1 A.C. 520

(HL.), lord Roskill, se demandant [TRADUCTION]
«ce qui sg produirait 5'il y avait une clause d’exo-
nération pertinente dans le contrat principals, a

~ ¥épondu (& la-p. 546):

[TRADUCTION] . . . cette question n'a pas 3 8tre tranchée

© en P'espece, mais, en principe, jo me permettrais d’ob-

server que parsille clause, telle que formulée, pourrait
dans certaines circonstances Jimiter I"obligation de dili-

; gence, toot comme dans Y a8t Hedley Byrne les deman-

were ultimately defeated by the dcfcndants disclaimer

-dsurs ont £1€ déboutés en raison de la déndgation de res-

of rcsgonsnblhgz [Emphasis dddtd.}

. popeabiteé des défendeurs, [Te souligne.]
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The principles of tort set ont in Anns v. Merton
" London Borough Council, [1978] A.C. 728, and
repeatedly applied by this Court permit, and
indeed require, the court to take into account all
relevaat circumstances in assessing the duty of
- care which a particular defendant owes to a partic-
ular plaintiff. The existence of a limitation on la-
bility, whether contractual or otherwmc may affect
the ambit of that duty of care. In this case, the
majority of the Court of Appeal, applying these
principles, concluded that the duty of care of the
defendants was limited to damage under $40, the
plaintiff - having accepted all risk of damage over
that amount. I would affirm that conclusion,

I have outlited how the notion of voluntary
assumption of the risk, whether on the basis of a
contractual waiver via the doctrine of implied
terms, or on an anafysis based on the scope of the
duty of care, permits the conclusion that the defen-
dant employees are not-liable to the plaintiff, It
rematis to consider briefly the conclusion of my
colleague La Forest . that on the mattix of facts
relevant to this case, no duty of care whatsoever

lies on the employees, that duty lymg sxcluswely -

on the employer. My concern is whether it is
apprapriate for this Court to take such a step at this
time. -

The rule proposed hy my colicague La Forest J.
would introduce a change in the common law of
tort of major significance. It has atways been
accepted that a plaintiff has the right to sue the per-
son who was negligent, regardless of whether the
employee was working for someone else or not.
The emp!oycl becomes liable only by the doctrine
of vicarious liability, absent independent negli-
gence on its part, The reasons of my colleague
would reverse the scheme; the employet, regard-

less of whether it was itself hegligent, would be

pritnarily liable for the pegligence of its employ-
ees, Only in exceptional cases, as where there is
specific reliance on the employee” or special

T

Les principes du droit de la responsabilité délic-
tuelle qui ont ét€ énoncés dans 1'arrét Aniis c. Mer-

ton London Borough Council, [1978] A.C. 728, et

que notre Cour a appliqués & maintes xeprises, per-
mettent, ef en fait exigent, que le tribunal tienne
compte de toutes les circonstances pertinentes dang
I'évaluation de Vobligation de diligence gu’un
déﬁ:ndeur a envers un demandeur. L'existence

d’ume limitation de responsabilité, qu’elle soit con-
tractuelle ou autre, peut modifier 1" étendue de ceite 8 ‘
obligation. En I'espéce, 1a Cour d’appel 2 1a majo- &3
1ité a conclu, apés avoir appliqué ces principes, —
que 1'obligation de difigence des défendeurs: était —
limitée aux dommagcs nfériewrs 2 40 §, la deman-
deresse ayant accepté tous les risques de dommage (3
excédant cette somme. Je confirmerais cette con- o
clusion. :

anl_i 4

1992

Jai souligné comment la notion d’acceptation

-volontaire du risque, que ce soit en vertu d'une

renoncistion contractuelle par 1'entremise de la
théorie des conditions implicites ou en vertu d'une
analyse fondée sur 1'étendue de - 1'obligation “de
diligence, permet de conclure que les employés
défendeurs ne sont pas responsables envers la
demanderesse. Il reste & examiner brievement la
conclusion de mon collegue le juge La Forest selen
laguelle, compte-teny de 1'enscinble des faits pexrti-
nents en l’espéce, aucune obligation de diligence
n’incombe aux employés, celle-ci incombant
exclusivement 3 'employeur. Je me demande §'il
convient que notie Cour fasse ce pas i ce moment-
ClL. - '

La régle proposéc par mon collegue le juge
La Forest apporterait un changement capital dans
Ia common Jaw relative & la responsabilité délic-
tuelle. On a toujours reconnu le droit du deman-
deur de poursuivie une personng hégligente, peu
importe que Femployé travaille pour quelguun
d’antre ou non. En 1'absence de négligence indé-
pendante de sa part, I'employenr n’engage sa res-
ponsabilité qu'en vertu du principe de la responsa-
bilité du fait d'autrei, Les motifs de mon collegue

_inverseraient la situation; I'employeur, peu

importe qu’i] ait été lui-méme négligent ou non,
serait essentiellement responsable de la négligence
de ses employés. Le droit de poursuivre directe-
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“safety concerns”, would there be a right {o suc the
employee directly.

Such a change would have great impact on the
substantive and procedural rights of plaintiffs, On
the substantive front, elimination of the current
right to recover against a negligent employee
would deprive a plaintiff of the possibility of alter-

native fecovery in cases where, for example, the
emplover has insufficient insurance and no realiza-
ble assets (frequently the case with smaller corpo-
rate employers). On the procedural front, the rights
to discovery and use in evidence of the testimony
of the person who. was actually negligent might be
lost. These are but two important consegnences
that come to mind,

Not only is the proposed change in the Jaw.one

of great significance;.it would intreduce co]lateral
questions the. answers to which are not immedi-
ately apparent, at least (0 me. How docs one define
specific reliance on employees or special safety
concetns? Once established, do they justify hold-
ing employees liable for property damage and eco-
nomic loss as well as for personal injury. damages?
Should an employer sued in such a case have a
right over against the employee? My concern is

not that questions such as these cannot be satisfac- -

torily resolved, but that their resolution would
inveive the courts in a Jong and difficult process of
law-making in-an area where the legislative pro-
cess might be better suited than the courts to sct-
ting the rules, In the meantime employees,
" employers and the insurance industry would find it
difficult to accurate]ly assess and provide for the
risk of lability. These considerations suggest to

me that however attractive the idea posited by my -

¢olleagne may seem, the better course is to leave it
to.the legislatures of Canada to consider the full
imphications of the propuosed change, decide
whether on balance it is desirable, and if they think

h'

ment }'employé ne serait accordé que dans des cir-
constances exceptionnelles comme dans le cas ol
il v a une confiance précise en l'employé oun
encore des «questions de séeurité» patticulieres,

Un tel changement aurait des répercussions
énormes sur les droits des demandeurs sur les
plans duo fond et de la procédure. Sur le plan du
fond, I’élimination du droit actuel de se faire

indemniser par nn employé népligent priverait 14y

demandeur de la possibilité d’obtenir une 1ndem-§;}
nité subsidiaire dans le cas ob, par exemple, Pem-_
ploveur n’est pas suffisamment assuré et n’a aucunf‘_’
actif réalisable (ce qui est fréquemment Je cas pourd
les propriétatres d’entreprises moins importantes),©
Sur le plan de la procédure, le droit A Uinterroga,
toire préalable et Je droit a I’ utilisation en preuves;
du témoignage de la personne qui a effectivernent
été négligente risquent d’éire perdus. Ce ne sont 12
que deux conséquences lmportantcs qui viennent a
Fesprit.

Non seulement le changement proposé au droit
est capital, mais il susciterait des questions acces-
soires dont les réponses ne sont pas évidentes, du
moing pas & mes yeux. Comment définit-on la con-
fiance précise en des employés ou les questions de
séeurité particulieres? Une fois €tablies, justifient-
clles de tenir les employés responsables de dom-
mages . matériels et d'unc perte économique, de
méme que de lésions corporelles? L'employeur
poursuivi dans un tel cas devrait-il pouvoir se
retourmer contre I'employé? Je ne crains pas que
de telles questions ne puissent €tre tranchées d"une
maniere satisfaisante; je crains platdt que leur
solation n 'entraine les tribunaux dans un long et

pénible processus d’élaboration du droit dans un

domaine od le processus 1égidlatif est peut-étre
micux adapté que Jes tribunanx pour établir des
régles, En attendant, les smployes les employeurs

- et le secteur de 1’assurance trouveraient difficile

d’évaluer avec précision et de prévoir le risque de

_responsabilité. Ces considérations me portent 3

croire que si altrayante que puisse sembler 'idée
avancée par mon collégue, la meilleure solution est
de laisser aux assemblées 1égislatives du Canada le
soin d’examiner foutes les répercussions du chan-~
gement proposé et de décider si, tout bien consi-
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1t is, impose appxopnatc exceptions, terms and -
conditions.

As I stated in Warkins v. Olafson, [1989]
2 S.CR. 750, at p. 761;

. . major revisions of the law ate best left to the legisia-
ture, Where the matter is one of a small extension of
existing rules to meet the exigencies of 4 new case and
the conseguences of thé change are readily assessable;
judges can and should vaty existing principles. But
where the revision is major and its ramifications com-
plex, the coutts must proceed with great cantion.

Conclusion .

I wnu]d diamiss the appeal and cross-appeal

with costs.
Appeal. and cross-appeal dismissed with costs,
LA FOREST 1. dissenting on the cross-appeal.
Solicitors for the appellant: Lmdsay, Kenney.

Vm:cauver

Solicitors for the respondents: Harper, Grey,
- Euston & Company, Vancouver.

Solicitors for. the infervener: Stevenson,

Norman, Vancouver.

f

déré il est souhaitable d’imposer les excepuons et
ies conditions appropnées

Comm'c je Iai indiqué dans 1'arrét Watkins c.
Olafson, [1989] 2 R.C.S. 750, & la p. 761

... les réformes raajeures du droit dojvent plutbt relever
de I'assemblée $égislative. Lorsqu'il 5" agit de procéder &
nne extension minenre de Papplication de régles exis-
tantes de manidre & répondre aux exigences d'une situa-
tion nouvelle ef forsque les conséquences de 1a modift- (5
cation sont faciles & évaluer, les juges penvent et doivent O
modifier les r2gles existantes. Mais quand il s*agit d’une ~
réforme majeure ayant des ramifications complexes, les I
tribunaux doivent faire preuve de beascoup de pru- =
dence.

Conclusimi

1982 Canill

Je suis d’avis de rejeter le pourvoi principal et lo *
pourvel incident avec dépens.

Pourvol principal et pourvoi incident rejetés
avec depens, ie juge La FOREST est das,udent dans

.le pourvoi incident.

Procureurs de I’ appelante. Lindsay, Kenney,
Vancouver.

Procurewrs des intimés: Harper, Grey, Easton &
Company, Vancouvw

Procureurs de [Iintervenant:  Stevenson,
Norman, Vancouver., )
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Fraser River Pile & Dreédge Lid. Appellont
"
Can-Dive Services Lid. -Re.spandém

TVDEXED AS: FRASER RIvER PNE & DrEDGE Lvp. v, CAN-
DIvE SERVICES K.Tn, :

© File No.: 26415,
1999: February 25; 1999:~Septembef 18,

Prosent: Gonthier, Cory, McLachlin, Ilanobucci, Majar,
Bastavache and Binnde JI. '

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Comtracts — Privity of Contraci — Insurance policy
— Docirine of principled exception fo privity of contract
— Insuranee policy including waiver of subrogation —
Coverage extending fo charferers — Charterer negli-
gent in sinking of barge — Barge owner recovering for

lass and agreeing to sue charierer — Whether chavierer -

can rely on waiver of subrogation clause to defend
against subrogated oction initiated by barge owner’s
insurers on basis of principled exception 1o the privity of
contract doeirine. '

A barge owned by the appellant sank while chartered
to the respondent. The appellant's insurance policy
~included clauses waiving subrogation and extending
coverage to affiliated companiés and charterers. The
insurers paid the appellant the fixed amount stipulated
in’ the poliey for the loss of the barge. The appellant

made a further agreement with the insurers to pursue a -

nephigence action against the respondent and to waive
any right to the waiver of subrogation clause, The negli-
gence action against the respondent was allowed at trial,
and. dismissed on sppeal. At issue here is whether a
chivd-party beneficiary can rely on a waiver of subroga-
tiog clatse to defend against a subrogated action on the
basis of a principled exception to the privity of confract
doctrine. -

Fraser River Pite & Dredge Ltd, Appelarte

C.

Can-Dive Services Lid. Iniimée

REPERTORE: FRASER RIvVER PILE & DREDGE LD, ¢ CAN-

* DIVE SERVICES LTD,

Ne du preffe: 26415,
1999; 25 février; 1999: 10 septembre.

Présenis: Les  juges  Gonthier, Cory, Mchachlin,
lacobucei, Major, Bastarache et Binnie.

EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-
BRITANNIQUE :

Contrats — Lien contraciiel — Police d assurance —
Théorie de Vexceplion fondée sur des principes a'la
régle du lien coniractuel — Police d'dssurance compor-
fant une clause de renonciation & la subrogation —
Assurance protégeant les qff¥éteurs — Négligence de Jat
part de Uaffvéteur dans le noufrage d'une barge — Pro-

pridraire de la barge Indemnisé de la perte suble af -

acceptant de poursuivre I affrétenr — L affrétenr peut-il
invoguer une clause de reonciation d lu subrogotion
pour ye déferdre confre une action subrogaioire infemide

" par les assurenrs du propriéiaive de la barge en vertn

o’une exception fordée sur des principes d fa régle du
lien contractuel? ’

Une barge apparfenant i Pappelante a coulé alors
quelle stait affrétée 3 Pintimée, La police d’assurance
de I"appelanie comportait des clauses de renonciation &
Ia subrogation ct protégeait fes sociétés affiliées et les
affréteurs, Les assurents ont versé i 'appelante le mon-

‘tant focfaitaire prévu par la police pour.Ja perte de la

barge. L'appelante u cencly une autre entente avec les
assureurs o0 vue d'intenter une action fondéo. sur ta

négligence contre Uintimés of de renoncer 4 tout droit |

sasceplible de découler de la clause de renonciation 4 Ja
subrogation, L'action pour négltgence contre Pintimés a
été accueillie on premidre instance, mais rejetée en
appel, [ s'agit en espéce de savoir sl un tiers bénéfi-
ciaite peut invoguer une clavse de renonciation i'la

subrogation pour se défendre contre une action subroga-
toire intentéc en vertu Fupe exceplion fondée sur des

principes & la régle du lien confractuwel. |
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Held: The sppeal should be dismissed.

As a general rule the doctrine of privity provides that
a contact can neither confer rights nor impose obliga-
tions on third parties. Consequently, 2 third-party bene-
ficiary would nonnally be prechided from relying on the
terms of the ingurance policy between the barge owner
and ils insurers. Given the circumstances of this appeal,
howevar, 2 principled exception to the privily dogtrine
apptics. A new exceplion is dependent upon the inten-
tion of the contracting parties. This intention is defer-
mineel on the basis of two critical and cumulative fac-
tors: (a) the paries to the contract must intend to extend
the beneiit {o the third party sceking to reky on the con-
tractuat provision; and (b} the activities performed by
the third party secking to rely on the contractual provi-
sion must be the very activities conteraplated as coming
within the scope of the contract in general, or the provi-
sion in particular, as determined by reference to the
intentions of the parties.

The first condition for the requisite intention was met,
given that the waiver of subrogation clause expressly
teferred ko a class of intended beneficianies whose mem-
bership included the respondent, That clause was pot
conditionsl on the appellant’s initiative in favour of any
patticutar third-party beneficiary and can be enforced by
ihe respondent acting independently. The appelant’s
agreement with the insurers to pursue legal actiop
against the respondent did not effectively delete ihe
third-party benefit from the contract. The parties’ fiee-
dom of conlract was not restricted because the apree-
ment between the appeliant and the insurers was con-
cluded after the respondent’s inchoate right crystatlized
info an actual benefit. Al that point, the respondent
became a party to the initial contract tor the limited pur-
pose of Tefying on the waiver of subrogation clmse, and
the appellant and the insurers cannot unilaterally revoke
the respondent’s arystallized rights. The second require-
ment for reloxing the doctrine of privity was also met,
"The relevant activities arose in the context of the very
activity anticipated in the policy purswant fo the waiver
of subrogation clause. That clause was not contained in
an unrelated contract that did not pertain to the charter
cantract,

Sound policy reasons exist for relaxing the doctrine
of privity in these circomstances. Such an exceplion
establishes a default rue thot closely comesponds to
_ commoerciat reality. When sophisticated commerciel par-

tics enter into a contracl of Insurance which expressly

FRASER RIVER PILE & DREDGE . CAN-DIVE 109

Arrér, Le pourvol ost rejeté.,

En réglo générale, la régle du len confractuel prévoit
qu*un contrat ne peut ni conférer des droils ni Emposer
des obligations 4 des tiers. Par conséquent, un tiers
hénéficiaire serall normalement daos 'tmpossibilité
d'invoquer les stipulations de la pelice d’assurance en
vigueur entre l¢ propriétaire de la barge et ses assugeurs,
Toutefois, une exception fondée sur des principes 4 la
régle du Hen comiractucl s’applique dans les circons-
tances du présent pourvol Une nouvelle exception st
subordonnée 8 [intention des perties contraclantes.
Cette intenlion peut Etee établic en fonction de deux fac-
tewrs cryciaux et cumulatifs: 2) les parties ay coalrat
doivent avoir Pintention d’accorder le bénéfice au tiers
qui cherche & invoquer 1 dispesition contractueile, et
B} kes activités exercées par le tiess qui cherche & invo-
quer la disposition contractuelle doivent &tre les acti-
yirds mémes qu’est censé viser Je coniral en général, ou
la disposition en particulicr, sompte tenu des inlcntions
des parties.

La ptemiére condition relative 4 Iinlention requise a
&té remplie, puisque 1a clause de renonciation 4 la subro-
gation mentionnait expressément une catégorie de béne-
Beiaires visés qui comprenait I'intimée, L application. de
cette clanse ne dépendait pas de Padoption pac Vappe-
lante d’une mesure en favewr d™un tiers bénéficiaire en
particulier, de sorte que 1'intimée peut Ta faire exéouter
de fagon indépendsnte. L’entente dans laqueils 1'appe-
lante a convenu avec fes assureurs d’intenter une action
contre 'intimée n'a pas eu pour «ffzt de supprimer du
contrat "avantage conféré a des ticrs. La liberté contrac-
tuelle des parties n’a fait ['objet d aucine resiriction
puisque Ventente entre Puppelants ot bes assurewrs esk
survenye aprés que e droit virtuel de I'intimée se fut
cristallisé en un avantnge réel. A cc moment, U'intimée
est devenue nne partie au contrat initial dans le but
limité d’invoguer la clause de renoncialion 4 Ia subroga-

‘ticn, ef L'appelanie et les assureurs ne peuvent pas
p P

supprimer unilatéralement les droits cristallisés de
'intimée. La desxiéme condiljon applicable 4 P'assou-
plissement de ta régle du lien contractuel a également
418 remplie. Les activités pertinentes s"inscrivaient dans
le contexte de I"activité méme prévne par la police selon
Ia clause de renonciation 4 la subrogation. Cetle clause
te figurait pas dans un confral n’ayant rien & voir avec
le contrat d’affrétement,

1l existe des raisous de prineipe valables en faveur de
I'assouplissement de la régle du lien contraciuel dans les
présentes circonstances, Une telle exception crée une
régle par défaut qui corcespond étroitemment 4 la réalité
commerciale. Lorsque des partics commerciales averties

1299 Canlli 654 (SCC)
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extends the benefit of a waiver of subrogation clause to
an ascettainable class of third-party beneficiaries, any
conditions purporting to limit the extent of the benefit
must be clearfy expressed. Relaxing the docirine of
privity here would not intreduce significant change to
the law which wouid be betier left to the-legislatute. The
factors supposting the incremental nsture of the excep-

. tion werc present. The appellant’s coneems regarding -

the potential for double recovery were unfounded as the
respondent. cannot rely on any provision in the policy to
estoblish o separate claim.
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I Facis

This action arose subsequent to the sinking of
the derick barge “Sceptre Squamish”, owned by
the appellant, Fraser River Pile & Dredge Ltd.
(“Fraser River”) and, at the fime of loss, under
charter to the respondent, Can-Dive Services Ltd.
{(“Can-Dive”). Can-Dive was held liable af trial for
damages in the amount of $949,503, In appealing
the trial decision, Can-Dive does not dispute that
the logs resulted from its neglipence, but contends
thut it camot be held Hable in what is in effect a
subrogated actiott by the underwriters of Fraser
River’s insurance policy.

Fraser River carries on busincss as a provider of
" dredging, pile-driving and related services. It owns
approximately 50 vessels which it nses for these
purposes. Occasionally, Fraser River charers
vessels for which it has no immediate use to
others, 1n 1990, Can-Dive undertook wark 28 a
sub-coniractor on a natural gas pipeline under con-
struction betweets Yancouver Tsland and the main-
fand of British Columbia, In order to carry out the
work required, Can-Dive contracted with Fraser
River to charter the “Sceplre Squamish”, snd
arranged for Fraser River's personnel to operate
the crane and winches on board. The charter con-

tract also inchuded a flat scow. Can-Dhve assumed

full responsibility for towing the barge to and from
the work site, and for maintaining the safety and
condition of the barge. The “Sccpire Squamish”
was towed to the work site on October 30, 1950,
where it remained nnti} sinking in stormy weather
on the night of November 16, 1990.

At a}l material times during the charter of the
“Sceptre Squamish” and {ts subsequent loss, Fraser
River was insured under a Hull Subseription Pol-
icy (the “policy™), dated Tune 28, 1990, Following
the loss of the vessel and its equipment, Fraser
River recovered from the insurers the sam of
$1,128,365.57, being the fixed amount stipulated
in the policy to cover such loss. On June 4, 1591,
Fraser River and the insurers entered into a further

I. Les faits

La préscnte action fait suite au naufrage de la
barge-gruc «Scepite Squamishy» dont I"appelante,

_ Fraser River Pile & Dredge Ltd. {«Fraser River»),

était *propriétaire et domt P'intimée, Can-Dive
Services Lid, («CanDiven), &ta 'affréteur aun
moment du simisire. En premitre instance, Can-
Dive a &8 condamnée 2 verser a somme dec
949 503 § a titre de dommages-interéts. En inferje-
tant appel contre Ja décision de premiére instance,
Can-Dive ne contesie pas que le sinistre a résuité
de sa négligence, mais elle fait valoir qu’eile ne
smurait 8tre fenue tesponsable dans ce qui est, en
réalité, nne action subrogatoire inteatée par les
assureurs de Frager River. -

Fraset River est un fournisseur de services de
dragage et de battage de picux, et de services con-
nexes. Elle posséde une cinquantaine de navires
qu'elle utilise 4 ces fins, Elle fidte pacfois des
navires dont clle n'a pas besoin dans I'immédiat
En 1990, Can-Dive a entrepris des travaux de
sous-traitance sur un gazoduc en construction entre
I'fle de Vancouver et Ia partie continentale de 1a
Colombie-Britannigue. Pour exécuter les travaux
requis, Can-Dive a passé avee Fraser River un con-
trat d*affidtement du «Scepire Squamishn et s'est
arrangée pour que le persommel de Fraser River
fasse fonctionner la grue et les treuils qui se trou-
vaient sur le navire. Le contrat d'affrétement visait
également une péniche A fond piat. Can-Dive assu-
mait Pentitre responsabilité do remorguage de Ia
parge pour I’amener ar chantier et pour Pen rame-
ner, ainst que de la sécurité et du maintien en bon
état de celle-ci. Le «Sceptre Squamishn a été
remorqué jusqu’au chantier le 30 cctobre 1990 et il
y est demenré jusqu’a son naufrage lors d’une tem-
ptte pendant 1a nuit du 16 novembre 1394,

Au cours de [laffrétement du «Sceptre

Squamishy et an moment du sinistre qui est sur-
venu, Fraser River était, en tout temps pertinent,
titufaire d’une police de coassurance sur corps de
pavire {la «policen) datée du 28 juin 1990. A la
suite de 1a perte du navire et de son équipement,
les assurenrs ont versé & Fraser River la somme
de 1128365,578, aui représentait le montant
forfaitaire préve par la pelice en ¢as de sinistre
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agreement, setfing out their joint intention o pur-
sue a legal action against Can-Dive in negligence
for the sinking of the “Sceptre Squamish”, The
preambie of the apreement included the following
ferms: ‘

£y The Underwriters have agreed to puy the claims (the
claims) of F.R.P.D. for the loss of the barge and grang
and the Underwriters wish to proceed with legal aclion
against Can-Dive Services Ltd. and possibly cthets to
recover part of all of their payments;

D) F.R.P.ID. has agreed to waive any right it may have

- pursuant to the waiver of subrogation clause in the

aforesaid pu]u:y with respect to Can-Dive Services
Lad. .

Fraser River subsequently commenced this
action jn Juhe 1991 to recover damages for its
losses arising from the sinking of the demick
barge. Can-Dive not only denied that it was negli-
“gent, but argued as well that the action was a sub-
rogated action conducted by and for the sole bene-
Ait of the insurers, i.e., that as Fraser River had
roceived payment from the insurers in the amount
specified in the policy (which excecded the actual
value of the loss by a little over $300,000), the

claim was wholly subrogated, notwithstanding that .

it was initiated by Fraser River. Accordingly, the
insurers were precluded from proceeding against
Can-Dive on the basis that the company was
included within the calegory of “Additional
fnsureds” as defined in the terms of the policy as
follows: -

GENERAL CONDITIONS

i. ADDITIONAL INSUREDS CLAUSE

It is agrecd that this policy also tovers the Insured,

associated and affiliated companies of the Insured, be
they owners, subsidiaries or interrefated companies
and as barchost charterers and/or charterers and/or
sub-charterers and/or operators andfor in whatever
capacity and shall so contipue to cover notwithstand-
ing any provisions of this Policy with respect to
change of ownership or manapement. Provided, how-
ever, that in the event of any claim being made by

sermnblable, Le 4 juin 1991, Fraser River et les asstl-

reurs ont conclu une autre entente dans laquelle ils

exprirpaient leur intention comnrune d'intentér une
action fondée sur la néglipence contre Can-Dive
pour le naufrage du «Sceptre Squamishyn. Le pre-
antbule de cette entente si lisait notamment ainsi:

ITRADUCTION]

C) Les assureurs ont aceepté de payer les réclamations
{les réclamations) de F.R.P.D. powr fa perte de la borge
et de fa grue, et ils soubaitent intenter une action contre
Can-Dive Services Ltd. et possiblement contre d’autres
personncs ou entites dans le but de recowvrer la totalsté
ou ure partie des sommes gu'ils ont versées;

D) F.RP.D. a accepté de renoncer & tout droit que peunt
tui conférer, Telativement 4 Can-Dive Services Lid,, la

"cluuse e renonciation 4 la subrogatmn contersug dans la

police: susmentionnée ,

Fraser River a par la suitc jntenté, en juin 1991,
la présentc action en dommages-intéréts pour ses
pertes résultant du naufrage de la barge -grue. Non
seulement Can-Dive a-t-elle nié avoir fait preuve
de négligence, mais etcore elle a fait valoir que
P'action en cause était une action subrogateire
intentée par les assureurs exchisivement & Jeur pro-
fit, en ce sens que, puisque les assureurs avajent
versé & Fraser River le monlant prévu par la police
{qui excédait d’un peu plus de 300 000 § le mon-
tant réel de lz perte subie), Uaction -étail entidre-
ment subrogatoite malgré le Fait qu'elle avait &6
intentée par Fraser River. Par conséquent, les assu-
reurs étaient dans Vimpossibilité de poursuivre
Can-Dive pour le motif que cefte compagnic Gtait

incluse dans la catégonie des [TRADUCTION] waulres -

assurtsy, qui est ainst détinie duns la police:
[TRARUCTION]

CONDITIONS GENERALES

I. CLAUSE DHS AUTRES ASSURES

1 est entendu gque la présente polise profége égale-
ment 1'assuré ¢t se§ sociétés apparentées, peu importe
- ygwil s'agisse de propriélaires, de {iliales on de
seciétds &roitement lides, en tant qu'affréteurs en
coque nue, affréteurs, sons-afiréteuss, exploitanis ou &

quelque tifre que ce soit, et continue de les protéper

malgré toute disposition de la présénte police concer-
nant yn transfert de propridtaire ou un changement {u
sein de la direciion. Toutefois, si vne réelamation est
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associated, affiliated, subsidiary or interrelated com-
panies under this clause, it shall not be entitled to
recover in respect of any liabilily to which it would be
subject if it were the owner, nor to a greater extent
(han an owner would be cntltled in such event fo
TECOVEL.

Notwithstanding anything contained in the Addilicnal
Insureds Clause above, it is hereby understood and
agreed that permission is hercby pranted for these
vessels to be chartered and the chaiterer fo be consid-
cred an Additional Insured hereunder,

Trusiee Clanse

Tt is understood and agreed that the Named Insured
who obtained this Policy did so on his own behalf and
as agent for the others insured hereby including those
referred to by general dt:scnptmn

In the alternative, Can-Dive claimed tha,
assuming it was not included in the policy under
the category of “Additional Insureds”, the insurers
had tumetheless expressty waived any right of sub-

rogation it may have held against the defendant,’

pursuant to the waiver of subrogation clause which
read as follows:

17, SUBROGATION AND WAIVER OF SUBROGA-
TION CLAUSE

In the event of any payment ender this Policy, the
Insurers shall be subrogated 1o all the Insured’s rights
of recovery therefor, and the Insured shall execule all
papers required and shall do everything that may be
necessary to secure such tights, but it is apreed that
the Insurers waive any right of subrogalion against;

(by any clmﬁcrer(s) andfor opecator(s) and/or les-
see{s) and/or mortgagee(s), . ..

prexentcc par des sociétés apparentées, des filiales ou
des sociéiés étroitement liges au seny de la présente
clanse, {"auteur de la réclamation 'a ni le droit d’tre
indemnisé 3 1’égard d’une respensabiliié a laquells il
serait exposé s'it &tail le proprigtaire, ni le droit de
toucher une indemnité supérieurs A celle 4 laguelle un
propriétaire aurait droit dans un fel cas.

Nonobstant le contetu de la clause des anfres assurés

ci-dessus, il est par les présentes ontendu et conveny

qu'il est permis daffréter ces navires et que I'afiré-

teur est considéré comme Ln aulre assuré au sens des
. présenles,

Clause de fiducie

1l est entendu et convenu que la présente police est
contractée par I'assuré en son nom personnel et en sa
qualité de mandataire des autres assurés gui, en very
des présentes, compreanent ceux visés par [a descrip-
tion générale.

A titre subsidisire, Can-Dive a prétendu qu’s
supposer qu; *eile ne soit pas incluse dans la catégo—
tic des «amives assurésy de la police, il n'en
demeure pas moins que les assureurs ont expressé-

ment renoncé & tout droit de subrogation qu'ils

aurajent pu _opposer & la défenderesse, selon la -

clause de renonciation 4 la subrogation qui était
ainsi libetige

[TRADUCTION]

7. CLAUSE DE SUBROGATION ET DE RENON-

CIATION A LA SUBROGATION

Bn cas de paiemcnt sffectué en vestu de la présente
police, les nssureurs seromt subropés dans fous Jes
droits de recouvrement de 'assuré-a cef épard, et 1'as-
surd signera tous les documents requis et fera toute

chose qui powrra &rc Aécessaire pour garandir. ces’

droits, mais 1 est convenu que les assureurs reneacent
4 taut droit de subrogation confre:

b} un ou des affréteurs, exploitants, preneurs i bail
© gu créanciers hypothéeaines. . .

1959 CanLil 654 (SCC)
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1. Judgments Below

b.. Supreme Court of British Columbia {1995),
% B.C.L.R. (3d) 260

Warren .

Having found that Fraser River's foss was
owing to Can-Dive’s negligence, Warren J. none-
theless agreed with Can-Dive that the action
amounted 10 a subrogated claim, and weni on to
consider Can-Dive's defences based on the provi-
siong of the policy, Can-Dive faised three
defences; (a) that in agreeing to charter the
“Sceptre  Squamish” to Can-Dive, Fraser River
apreed as well io extend its own insurance cover-
age under the policy to cover Can-Dive for the
duration of the charter agreament; (b) that it came
within the class of *Additional Insureds” as speci-
fied in the terms of the policy, thereby prectuding
the insurers from proceeding in a subrogated
action against their own insured; and (¢} that the
insurers expressly watved a right of subrogation
against Can-Dive as a “charterer” pursuant to a
walver of subrogation clause confained in the
policy.,

As to Can-Dive’s claim that insurance coverage
under Fraser River’s policy was a tern of the char-
ter apreament, Warren J. held that there was insuf-
ficient clear and cogent evidence to enable him to
conelude on a balance of probabilities that Fraser
River agreed to extend its ewn insurance fo cover

any risk of loss by Can-Dive during the chazter

period, Warren J. also rejected Can-Dive’s claim
that the insurers were precluded from bringing 2
subrogated aclion against the company on the basis
that Can-Dive, as a “charterer”, came within the
confractaal definition of “Additional Insureds”.
Warren I. noted that, for this argument to succeed,
Can-Dive would have to rely on a contractual term
in the policy, and therefore must fitst overcome the
doctrine of privity of contract which generally

{1999] 3 S.CR.

IL Les décisions des gribunaux_dinstance _infé-

rienre

A. Cour supréme de la Colombie-Brifunnique
(1995), 9 B.C.LR. (3d) 260

Le juge Watren

Aprés avoir conclu que la perte subie par Fraser
River &tait imputable & 1a négligence de Can-Dive,
le juge Watren 4 néanmoins convenu avec Can-
Dive que Paction équivalait 4 une action stibroga-
toire et il a ensuite examiné les moyens de défense,
fondés sur les dispositions de fa pulice, qui étalent
invoyués par Can-Dive, Cetle dernidre invoquait
trois moyens de défense: a) en acceplant de fréfer
le «Sceptre Squamish» & Can-Inve, Fraser River
avait également accepté d'accorder i Can-Dive,
pendant la dorée du contrat d’affrdtement, Ia pro-
tection dont elle bénéficiait en veriu de sa propre
police d’assurance, b) Can-Dive relevait de la caté-
gorie des wauires assurésy menlionnée dans Ia
police, ce qui empéchait fes assurenrs d'intenter
une gction subrogatoite contre leur propre assuré,
et ¢} les asstreurs avaient expressément renoncé i
tout droit de subrogation contre Can-Dive en sa
qualité d'«affréteurs, conformément & la clause de
renonciation 2 Ia subrogation contenue dans la
police.

En ¢e qui concerne I'argument de Can-Dive
sefon lequel la protection conférée par Ia police
d’assurance de Fraser River était une condition du
contrat d'affrétement, le juge Warren a décidé qu'il
n'existait pas suffisaroment d'¢léments de preuve
claifs el canvaincants pour qw’il puisse conclure,
selon Ta prépondérance des probabilités, que Fraser
River avait accepté d’étendre sa° propre assurance a
fout risque de perte par Can-Dive durant la périods
d'affrétement. Le juge Wamen a également rejelé
'argument de Can-Dive selon Jequel les assureurs
étajent dans 1'impossibilité d’intenter une action
subropatoire contre elle pour le motif que Can-
Dive, en fant qu'«affréreun, relevait de la défini-
tion confractuelle des «anires assurés». Le juge
‘Warren a Tait reroarquer que, pour que cet argn-

ment soit reteny, Can-Dive devrait invogquer une’

stipulation de la police et donc commencer par sur-

monter la régle du lien contractuel qui préveit
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provides that a stranger to a conitact may neither
_eniforce nor rely on its terms,

Warren . next considered Can-Dive’s subinis-
ston that, notwithstanding its status a9 a third party
to the contract, the msurers were bound by the
waiver of subrogation clause contained therein as
the doctrine of privity of contract does not apply
circumstances where a  third-party benéficiary
relies on the waiver to defend against an action ini-
tiated by the tasurers, Having reviewed the
existing jorisprudence purparting to deal with priv-
ity of contract in this context, and relying in partic-
ular on the decision of the Privy Council in
Vandepitte v. Preferred Accident Insurance Corp.
of New-York, [1933] A.C. 70, Warren J. conchided
that the doctrine was still applicable except to the
extent it was increméntally abrogated through the
~ creation of specific judicial exceptions, or more
substantively, through legisiative reform, as has
generally been the case with automobile insurance
legislation. He held that the Court’s desision in
London Drugs Lid. v. Kuehne & Ndgel Interna-
tlonal L1d., [1992] 3 S.CR. 299, was controlling
on this issue; a waiver of subropation clause, as
with ary other contractual provision, is subject to
the doctrine of privity unless a traditional excep-
tion applies, ot sufficient reason exists to relax the
doctrine in the given civcumstances. Warren J. held
that relaxing the doctrine of privity of contract in
the present circumstances would alter the doctrine
in excess of the incremental changes contemplated
by the reasoning in London Drugs.

Finally, Warren J. conisidered whether Can-Tive
could avail itself of the principles of either trust or
agency established in the case law as potential
exceptions to the doctrine of privity of contvact, He
quickly dismissed the application of trust princi-
ples, concluding that the policy did not reveal any
intention that Fraser River was acling as trustee on
Cuan-Dive’s behalf in contracting for insurance
coverage. As to the agency exception, Warren J.
first noted that Fraser River, as the purported agent
for Can-Dive, must have intended to act on behalf
of Can-Dive a8 the principal or as a member of an

généralement qu’un éranger A un contrat ne peut
ni faire exéenter ce contrat ni en invoguer les
clauses. .

Le juge Warren a ensuite examiné Pargument de

* Can-Dive voulant que, malgré qu’elle 13t un tiers

au condrat, les assureurs étaient liés par la clanse de
renonciation 4 la sobrogation conténuc dans lo
contrat puisque la régle du lien contractuel ne s'ap-

. plique pas lorsqu’un tiers bénéficiaire invoque la

rcnonciation pour se défendre contre une action
intentée par les assureurs, Aprés avoir cxaminé la
jurisprudence censée porter sur Ta régle du len
«contractuel dans ce contexte et aprés avoir invogqué
notamment 1'arét du Conseil privé Fandepitie c.
Preferred Accident Tnsurance Corp. of New York,
[1933] A.C. 70, le juge Warren a conchu que cette
réple tait toujours applicable, sauf daps la mesure
o elle avait &t progressivement abrogéc par la
création d'exceptions judiciaires précises ou, plus
fondamentalement, par voie de réforme légisiative,
comme ¢’est généralement lc cas dans le domaine
de )’assurance autornobile. 11 a jugé que I"anét de
notre Cour London Drugs Lid. ¢. Kuehne & Nagel
International Ltd., [1992] 3 R.C.8. 299, ttait déter-
minant & cet égard; la clause de renonciation a la
subrogation, -a I'instar de toute avtre disposition
contractuelle, est assujettic & la régle du len con-
tractuet, sauf si une exception traditionneile s"ap-
plique ou 57il existe un motif suffisant: de 1’assou-
plir dens certaines circonstances. Le juge Wanen a
décidé que, dans les présentes circomstances,
assouplic 1a régle du len contractuel excédemit les
modifications progressives envisapgées par le rai-
sonnement de 1'arrét Londor Drugs.

Enfin, le juge Wamren a examiné fa question de
savoir si Can-Dive pouvait invoguer les principes
de la fiducie ou du mandat, que la jurisprudence
reconnat comme des exceptions possibles & la
régle du lien contractuel. 11 a vite rejeté applica-
tion des principes de la fiducie en concluant que la
police nc révélait existence d’aucune iatention
que Fraser River agisse comme fiduciaire de Can-
Dive cn souscrivant I'assurance en question. Quant
4 Pexception du mandat, le juge Warren a d*abord
mentionné goe, A titre de mandataire apparent de
Can-Dive, Fraser River devait avoir eu Uintention

H
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ascerfainable class of principals, As he was of the
opinion that the case could be decided on other
grounds, Warren J. was pwepared to assome for the
purpeses of argument that the requisitc intention
was present.

The more significant obstacle in applying prin-
ciples of agency, however, was the requirement of
rafification. Warren J, held that (o gain the benefit

of the policy, Can-Dive as principal would have to

ratify the actions taken by Fraser River in acting
on its behalf to ammange for the policy to cover Can-
Dive as within the class of “Additional Insoreds™
Subsequent ratification involves three initial
requirements: {a) the purported agent must have
represented to the third party that be or she was
acting on behalf of the purperied principal; (b) the
putported principat nmiust have been competent at
the time the act was done; and (¢) the purported
principal must be fegally capabie of completing the
act at the time of ratification. Warren J, concluded
that the three initial requirements were tmet in
these circumstances. The first criterion was satis-
fied by the inclusion of the “Trustee Clanse”, indi-
cating to the insurers that Frager River may be act~
ing as agent on behalf of cerfain unnamed parlies
who might later ratify the act and become “Addi-
tional Insureds” under the policy. Both the second

and 'third eriterla were satisfied by the statns of-

Fraser River and Can-Dive as capable, jurtdical
persons at all material times, :

Assuming that these initial hurdles were over-
come, there still remained, however, as a final
reguivement an acteal act of ratification, whether
express or by implication. Warren J. concluded
that Can-Dive’s only act of ratification was
amending its Statement of Defence upon leaming
of the existence of the policy and its potential
scope of coverage. While Warren 1. did not find
that Can-Dive was precluded from ratifymg its
inclusion as an “Additional Insureds” under the
terms of the policy subsequent to the time at which
the loss occurred, he held that the opporiunity for
ratification was extinguished when Fraser River

d*agir au nom de Can-Dive, en sa qualité de man-
dant ou de membre d une catégorie vérifiable de
mandants. Comme il étai d’avis que 1’affaire pou-

+vait &tre tranchée en fonction d’autres (moyens, le

juge Warren &tait disposé & présumer, pour les fins
du débat, 'existence de 1’inteniion requise.

Toutefois, 1’obstacls plus important & Papplica-
tion <es principes du mandat &fait ["exigence de
ratification. Le juge Warren a conclu que pour
hénéficier de la police, Can-Dive, en sa qualité de

- mandagt, devrait ratifier les mesures prises en son

nom par Fraser River pour que la police protége
Can-Dive en tant que meinbre de la catéporie des
wantres assurésy, Pour qu’il y ait ratification subsé-
quente, trais conditions initiales doivent étre rem-
plies: &) le mandataire apparent doit avoir déclaré

au tiers qu’il agissait an nom du mandant appavent,

b) te mandant apparent devait avoir la capacité
d’agir an moment ol I’acte a &8 accompli, ef ¢) le
mandant apparent doit avoir Ia capacilé juridigue
d’accomplir I’acte au moment de la ratification. Le
joge Warren a conciu que ces trois conditions ini-
tiales Staient remplies dans les circonstances, La
premiére condition était remplie par Pinclusion de
la «Clavse de fiducie», qui indiquait aux assarcurs
que Fraser River pourrait agir comme mandataire
de certaines parties non désignées nommnément gui
pourzaient ultérieurement ratifter 1’acte ot devenir
d’wautres assurésy au sens de la police. Les
deuxiéme et troisidéme conditions étatent remplics
du fait que Fraser River ot Can-Dive étaicnt des
personnes morales dotées de la capacité d’agir
pendant toute 1a période pertinente.

Cependant, 3 suppaser que. fous ces ohstacles
initiaux aient &té surmontés, il restait & accomplir
comme dernitre condition un acte véritabie de rati-

- fication expresse ou implicite. Le juge Warren a

décidé que Je seu] scte de matification de Can-Dive
avait consisté 4 modifier sa défense en apprenant
Pexistence de la police et Iétendue possible de |a
protection qu'clle offrait. Sans avoir concly que
Can-Dive ne pouvait pas, aprés le sinistre, rafifier
son inclusion dans la catéporie des «antres

assurésy an sens de la police, le juge Warren a’

décidé que la possibilitdé d’'ume ratification s’était
dissipfe lorsque Fraser River et les assureurs
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and the insurers entered info an agreement in Junc
1991 to pursue a claim against Can-Dive for dam-

“ages. The effect of this agreement was to change
the terms of the policy, given that an action against
Can-Dive would have been fundamentally incom-
patible with the cxisting scope of the “Addifional
Tnsureds” clause. Accordingly, no effective ratifi-
cation of the policy could have occurred subse-
quesit to this date.

Also fatal to Can-Dive’s claim was Watren I1.°s
finding that, even agsuming that the requirements
of satification had been met, no consideration
flowed from Can-Dive to the insurers; the mere act
of chartering Fraser River's vessel was isufficient
fo amount to copsideration for the purposes of con-
cluding that agency principles applied to deem
Can-Dive a legal party to the contract between
Fraser River and the insurers. In the result, Fraser
River's action in negligence was allowed.

B. Court of Appeal for British Columbia (1997),
33 BCLR. (3d) 187

Esson, Huddart and Proudfoot J1.A.

Esson J.A., writing for the court, agreed that the
claim was wholly subrogated, noting that Fraser
River had- already -veceived from the insurcrs the
amount fixed in the policy, a sum which exceeded
Fraser River’s actusl losses by over $300,000. He
rejected Can-Dive's subtnission, however, that the
trial judge was in ercor in finding that Fraser River
did not covenant to insure Can-Dive as a ferm of
the charter agreement. Instead, Esson LA, chose to
decide the appeal on the basis of the waiver of sub-
rogation clause contained in the policy and the
principles of the doctrine of privity of contract.

Esson JA. first considered whether Can-Dive,
as a stranger to the contract of insurance betwesn
Fraser River and the insurers, could rely on the
waiver of subrogation elause to defend against the
subrogated action. He disagreed with the trial

avaient convenu, dans P entente de juin 1991, d'in-
tenter ume aclion en dommages-intéréts confre
Can-Dive, Cetfe eatente avait eu pour effet de
meodifier les stipulations de la police, étant donne
qu'une action contre Can-Dive aurait ét5 fonda-
mentalement incompatible avee la portée existante
de la clause des wautres assurés». Par conséquent,
aucune ratification valide de la police n’aurait été
possible aprés cotte date.

L argument de Can-Dive a également regu 1m
coup fatal en raison de la conclusion du jupe
‘Wartren gue, méme A supposer que les conditions
d’une ratification aient été remplies, Can-Dive
n'avait fourni aucune contrepartie aux assureurs; Ie
simple affretement du navire de Fraser River était
insuffisant pouwr constituer uné contrepartie qui
permeftrait de considérer gque Can-Dive étail, en
application des principes du mandat, également
partic au contrat intervenu entre Fraser River et Jes
assureurs. En définitive, Je juge Warren a fait drot
& I'action pour négligence intentée par Fraser
River.

B. Cour d'appel de la Colombie-Britunnique
(1997), 39 B.C.LR. (3d) 187 '

Les juges Esson, Huddart et Proudfoot

Lejuge Esson, qui a rédigé les motifs de la cour,
a convenu que I’action était entidrement subroga-
toire puisque Fraser River avait déja regu des assu-
reurs |e montant £ixé dans la police, leque! excé-
dait de plus de 300 000 § 1a perte réelle de Fraser
River. 1l a toutefois rejeté I’argument de Can-Dive
sclon lequel le juge dc premiére instance avait
commis une crreur en concluant que Fraser River
n'avait pas conveuu, comme condition du contrat
d’affréternent, d'assurer Can-Dive. Le juge Esson

.2 plutiit décidé de trancher I'appel en fonction de

la rdpié du lien contractuel et de la clause de
renonciation 4 la subrogation' contenue dans la
police,

Le juge Esson s’est d’abord demandé si Can-
Dive, en tunt qu'étratiger au contrat d’assurance
intervenu entre Fraser River ef les assureurs,
pouvait invoguer la clanse de renonciation 4 la
subrogation pour se défendre contre Paction
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judge’s conclusion on this peint, helding instead
that Vandepitte, supra, had been impliedly over-
suled by the Supreme Court of Canada on the basis
that the precedent had been ignored in coses where
it might well have applied: see, for example, Scott
v, Wawanesa Mutual Insurance Co., [1989]
1 S.CR. 1445, where the Coust held, without any
reference to the doettine of privity of contract, that
the named insuted’s son came within the class of

. “Insured” as defined in the hemeowner’s policy.

Esson LA. also noted that soon after Vandepitte
had been decided, iis potential impact on conkracts
for antamobile insurance was abrogated in every
yelevant jurisdiction. In his opinion, the decision
was 1ot good law, as it had either been overtaken
by legislation, as in the case of automobile insur-
ance, or largely ignored in favour of reasoning
which betler reflecied commercial reality.

- Apart from referring to the implicit overruling

" of Vandepitte, Fsson JA. also concluded that judi-

cial authority supported Can-Dive's submission
that “waiver of subrogation” clauses in contracts of
insuratice constituted an exception to-the doctrine
of privity of contract in circumstances where the
third-party beneficiary is not a party to the policy,
but nonetheless falls within the conteactual defini-

tion of those to whom coverage Js extended, In .

Commonwealih Construction Co, v. Imperial Oil

-Ltd, [1978] 1 8.C.R, 317, for example, subcon-

tractors who were not parties to a builder’s risk

- policy, but who met the definition of a “Contrac-

tor” for the putposes of coverage, were able to

overcome the doctrine of privity of contract, In .

holding that subrogation was not available against
the subcontractor, de Grandpré J. relied upon the
nature of the relationship amongst the various con-
tractors on g construction site, i.e., that the pariies

were involved in a joint effort towards'a common-

goal, To give effect to the doctring of privity of
contract would be commercially unreasopable in
these circumstances, in that any Joss on the con-
struction site caused by one of the parties would

subrogatoire. 11 a exptimé son désaccord avec la
conclusion dU juge de premitre instance sur ce
point, préférant statuer que Vartét Fandepiite, pré-
cité, avait été implicitement renversé par Ja Cour
suprBime du Canada qui ne I'avail pas ptis b con-
sidération dans des affaires ol il aurait bien pu
s’appliquer: - voir, par exemple, I'amét Sceft c
Wawanesa Mutwal Insurance Co., [1989] 1 R.C.3.
1443, o1t 1a Cour a statné, sans mentionner la régle
du len contractuel, que le fils de 1assuré désipné
nommément relevait de la catéporie des [TRADUC-
TION] «Assurésy définte dans 1a police du propris-
taite occupant. Le juge Esson a également fait
remarquer que peu spees e prononcé de arrét
Vandepitte, sen incidence possible sur les contrats
J"assurance automobile avait éé supprimée dans
chaque ressort pertinent, Selon Tui, cet arrdf n’était
pas valable en droit soit parce gu'il avait 8¢ sup-
planté par une mesure 18gislative, comme dans le
cas de I'assurance automobile, soit parce qu’il
avait &té larpement laissé de cbté aw profit d'un
raisormement qui reflétait mienx Ja réalité com-
merciale. '

En plus de mentionner ls renversement implicite
de Dartdt Pandepitte, le juge Bsson a également
conclu que fa jurisprudence éfayait I"argument de
Can-Dive selon lequel fes clauges de ¢renonciation
3 Ja subrogation» contenues dans des contraty d’as-
surance constituent une exception 2 Ia régle du lien
coutractuel dans le cas ot le tiers bénéficiaite n’est
pas partie 4 la police, mais est néanmoins visé par
la définition contractuelle des -persorines aux-
quelles la protection est sccordée. Par exemple,
dans Commonwealth Construction Co. c. Imperial
il Ltd., [19781 1 R.C.S. 317, des sous-traitanls
qui n’étaient pas parties 3 une assurance des ris-

~ ques de Pentrepreneur de construction, mais qui

répondaient 2 la définition d'«enfrepreneurs pour
les fins d’application de fa protection, ont élé en
mesure de surmonter la régle du lien contractuel.
Pour statuer gue la subrogation n'était pas oppose-
ble au sous-traitant, le juge de Grandpré s’est
tondé sur ta nature de la relation entre les divers
entreprenenss sur un chantier de consiruetion: par

lewrs efforts conjeints, les parties contribuaient 4 ta’

réalisation d'un objectif commun, I aurait été
commercialement déraisonnable o&’appliquer la
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necessarily lead to litigation between the pavties,
contrary to ihe inferest of the commmon enterprise.
In addition ta the builder’s risk cases, Esson A,
also identified an existing exception to the doctrins
of privity of contract in insurance law more gener-
ally, originating in a line of authority dating back
to a decision of Mathew J. in Thomas & Co. v.
Brown (1899), 4 Com. Cas. 186.

Esson J.A. next considered whether this estab-
lished exception, available in circumstances where
a purported third-party beneficiary comes within
the class of those to whom insurance coverage is
extended, has nonetheless been overtaken by the

Court’s decision in London Drugs, supra. T other’

words, the exception in favonr of waiver of subro-
gation clanses remains good law only fo the extent
that it does not confradict the legal principles or
analytical framework set out in London Drugs.
Esson LA, held that an éxception of this nature
was entirely consistent on the basis thaf, if an
insurer were to seek to avoid liability on the same
grounds as were relied upon in Vandepiite, supra,
under the more recent London Drugs analysis, it
would fail. Many of the same considerations rele-
vaut to the disposition of London Drugs were

apphicable in the instant case, e.g, the third party.

or stranger to fhe contract was seeking to rely ona
contracfual provision to defend against an action,
rather than seeking to enforce the terms of the con-
tract on s own initiative against one of the origi-
nal parties. Furthettmore, it was expressly stated in
London Drugs that nothing in the reasons shonld
be taken as affecting in any way existing excep-
tions to the doctrine of privity of contract such as
principles of trust or agency. Accordingly, as the
jurisprudence in support of an exception to privity
in favour of third-party beneficiaries falling within
the contractual definition of the insured class for
the purposes of the insurance policy had not been
overtaken by the Court’s decision in London
Drugy, Esson IA. concluded that Can-Dive could

régle du lien contractuel dans ces circonstances
puisque toute perie qui autait pu &tre causée par
T'une des parties sur le chantier de constraction

autait forcément donné naissance 4 un litige entre .

les parties, contrairement aux infésits de Ventre-
prise commune. En plus de la jurisprudence refa-
tive aux risques de V'entrepreneur, ie juge Esson a
également relevé de fagor plus peénérale une
exception 4 la régle du Hen contracfuel dans le
domaine du droit des assurances, taguelle cxcep-
tion avait son origine dans un courant jurispruden-
tiel remontant 2 1a décision du juge Mathew dans
'affaice Thomas & 'Co. ¢ Brown (1899), 4 Com.
Cas. 186.

Le juge Esson a ensuite examiné la question de
savoir & ceite excecption reconnue, qui peut élre
imvoquée dans le cas ol vn tiers bénéficiaire appa-
rent reléve de la catégorie des personnes aux-
quelles la protection est accordée, a néanmoins &té
supplantée par Varrét London Drugs, précité, de
notre Cour. En d’autres termes, Pexception en
faveur des clauses de renonciation 4 Ja subrogation
ne demeure valable en droit que dans la mesure ol
clle n’est pas incompatible avec les principes juri-
diques ou le cadre analytique exposés dans I'arrét
London Drugs. Le juge Bsson a décidé qu'one
exception de cette nature &ait tout 3 fait compati-
ble du fait que, si un assuré cherchait & échapper A
1a responsabilité powr des moetifs identiques & ceux
invogués dans I'arrét Vaondepitte, précité, it n'y
parviendrait pas en vertu de I'analyse plus récente
faite dans V"arrdl London Drugs. Bien des facteurs
utiles pour trancher Paffaire London Drugs s’ap-

pliquaieni 3 la présente affaire: par exemple, le

tiers ou 1'étranget au contrat cherchait 4 invoduer
une disposition contractuelle pour se défendre con-
tre une action au liew de chercher de sa propre ini-
tialive 4 oppaser les clauses contractuelles 4 'une
des parties imtinles au conimat. En outre, il éait
expressément mentionne dans, London Drugs que
les motifs prononcés dans cette affaire ne deviaicnt
pas éire interprités comme touchant de quelque
manitre les exceptions existantes 4 (a régle du lien
contractuel, comme les principes de la fiducie ou
dn mandat. Par conséquent, étant donné que Varrét
London Drugs de notre Cour n’avait pas supplanté
ia  jurisprudence étayant Pexisience d’une
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rely on the waiver of subtogation clanse in the
policy.

Esson ¥.A, was also of the view that Cap-Dive
could succeed on the basts of the agency excep-
tion. He found that the trial judge orred iu failing
to find a clear act of ratification by Can-Dive, Spe-
cifically, he did not agree with the trial judge’s
conclusion lhat Can-Dive's amendment to the
pleadings in February 1994 could not arount fo
ratification on the basis that Fraser River and its
iosurers, by virtue of their agreement in June 1991
to proceed against Can-Dive, bad effectively
revised the tertns of the policy so as to delefe the

_provision granfing third-party rights to Cen-Dive.

Esson J.A. held that while parties to a confract may
subsequently delete provisions in favone of third-
party bencficiaries, contractual terros providing
protection against Toss to third parties canpot be
varied 1o the detriment of the third party after the
accurrence of the very loss contemplated in -the
policy. : ‘

Accordingly, Esson 1A, allowed the appeal and
dismissed e action against Can-Dive.

11E. Issues

As noted above, this appeal concerns the ques-
tion of whether a third-party beneficiary can tely
on 2 waiver of subrogation clanse contained in a

_contract of insurance to defend against a subro-

gated action initiated by the insurer, In the context
of this appeal, this question raises the following
issues!

a, Ts Can-Dive, as a third-party beneficiary under
the insurance policy pursuant to the waiver of
subrogation clause, entitled to rely on that
clause to defend agalast the itnsurer’s subro-

exception 2 la réglc du lien confractuel en faveur
de tiers bénéficiaires visés par Ia définition con-
tractuellte de Ta catégorie des assurés pour les fins
de fa police ¢’assurance, le juge Fsson a conclu
que Can-Dive pouvait invoquer la clause de renon-
ciation 4 1a subrogation contenue dans la police.

Le juge Esson ¢tait également d’avis que Can-
Dive pourrait avoir gain de cause en invoquant
Pexception du mandal. It a statué que le juge de
premiére instancs avalt commis une cireur ¢ ne
concluant pas i existence d'un acte clair de ratifi-
cation ds la part de Can-Dive, Plus pasticuliére-
tment, i} ne partageait pas la conclusion du juge de
premiére instance que la modification des actes de
pracéduze de Can-Dive en février 1994 ne pouvait
constituer une ratification parce que, en Taison de
[Pentente dans laquelle ils avaient conveny, en juin
1991, de poursuivee Can-Dive, Fraser River ot ses
assureurs avaient en réalité modifié les stipulations
de fa police de maniére 4 supprimer la disposition
accordant les droits d'un tiers 4 Can-Dive. Le juge
Esgon'a conclu que, bien que les parties &4 un con-~
trat puissent subséquemment supprimer des dispo-

sitions en faveur de tiers bénéficiaires, les clauses

contractoelles qui protégent les tiers en cas de
sinistre ne peuvent pas &tre modifiées au déiriment
de ces tiers une fois survenmu le sinistte méme
prévu par la police.

Par conséquent, le juge Esson a accueilli {'appel
et tcjeté 1’action intentée contre Can-Dive.

TII. Les questions en litige

Comme nous I'avons vu, le présent pourvei con-
cerne la question de savoir si un liers bénéficiaire
peut invoquer la clause de renonciation & la subro-
pation conterue dans un contrat d’assbrance pour
se défendre contre une action subrogatoire intentée

par I'assurcur. Dans le contexte du présent pour- -

voi, cette question souléve los questions suivantes:

a. En tant que tiers bénéficiaire au sens de la
clanse de renonciation & la subrogation conte-
nue dans la police d’assurance, Can-Dive

a-t-clie le droit d’invoquer cette clausc pour se’

défendre conire 1'action subrogatoire inteniée
par ’assnrenr, compte tenu de 1'exception
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gated action on the basis of the agency excep-
tion to the docirine of privity of contract?

b. Is Can-Dive, as a third-party beneficiary under

the insurance policy pursuant lo the wajver of
subrogation clause, entitted fo rely on that
clause o defend against the insurer’s subro-
gated action on the basis of the piincipled
exception to the privity of contract doctrine
established by the Court's decision in London
Drugs?

TV. Analysis
A Is Can-Dive, as a third-party beneficiary under

the insurance policy pursuant to the waiver of

subrogation clause, entitled to rely on that
clause o defend against the insurer’s subro-
gated action on the basis of the agency excep-
tion o the doctrine of privity of comtract?

The entirety of the dispute between the parties
concerns the legal effect to be given to the waiver
of subropation contained in Clause {7 of the appel-
lant Fraser River’s contract of insurance, which
reads as follows;

17. SUBROGATION AND WAIVER OF SUBROGA-

TION CLAUSE -

In the event of any payment under this Palicy, the
Insurers shall be subrogated to all the Insured’s Tights
of recovery therefor, and the Insured shall execute 4/l
papers required and shall do everything that may be
necessary ta secure such ‘riphts, but it is agreed that

the Tnsurers waive any right of subrogation against: .

(b) any charterer(s) and/or operator(s) and/or les-
see(s) andfor mortgagee(s). . . .

The respondent Can-Dive is secking to rely on
the waiver of subrogation clause contained in the
policy to defensd against this subrogated action in
negligence. As a general rule, however, the doc-
trine of privity provides that a coniraci can neither

fondée sur le mandat & la régle do lien contrac-
tel?

b. En tant que tiers bénéficiaire an scns de la

* clause de renonciation 3 ja subrogation conte-
nue dans la police d’assurance, Can-Dive a-t-
elie le droit d’invoguer cokte clause pour se
défendre contre T'action subrogatoire intentée
par I’assureur, compte temu de Pexception

* fondée sur des principes 4 la régle du lien con-
tractuel, que notre Cour a établie dans I’arrét
Landon Drugs?

IV. Analyss .

)

A. En tont gue tiers benéficiaire an sens de Ig
clause de renonciation & la subregation conte-
mue dans la police d'assurance, Can-Dive a-i-
elle fe droit d'invoguer celfe clause pour se
défendre conire !'nction subrvogatoire intentée
par 'assureur, comple tenu de 'exception fon-

" dée sur le mandat & Ia végle du_ lien contrac-
tuel? ’

Le différend qui oppose les parties porte onHére-
ment sur 'sffet juridique qui doit e donné 4 la
renoficiation & Ja subrogation contenue dans Ta
clause 17 du contrat d’assurance de I'appelante
Fraser River, donl voici le libellé:

[TRADUCTION]

17, CLAUSE DE SUBROGATION ET DE RENON-
CIATION A LA SUBROGATION

En cas de paiement effectué en vertu de la présente
palice, les assurents seront subrogés dans tous les
droits de recouvrement de Passnié & cot épard, et I'as-
suré sipmera tous les documents vequis et fera toute
chose qui pourra éfre nécessaire pour garanhir ces
droits, mais il cst convenu que les assureurs renoncent
4 tout droit de subrogation contre:

) wn ou des affréteurs, exploitants, preneurs A bail
ol créanciers hypothécaires. . .

Lintimée Can-Dive cherche 4 invoguer [
clause de renonciation & la subrogation contcnuc
dans la police pour se défendre contre In présente
action subrogatoire fondée sur la négligence. En
réple générale, toutefois, la régle du lien contrac-
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confer rights nor:impose. obligations yn third: par-
ties. This-appeal is'concerned only wilk thie furmer
s:tuatlcm namely, eircumstances in which a third
party is seeking 1o obtain a benefit or right estab-
lished in.its favour pursuant to. the terins of the
contract. "The Court i¢ not cilled on to addréss the
sifuation in which:a contract imposes. obligations
on a third party, and I stress that nothing it lhes:,
veasons should be taken s applicable fo the law in
this. area.

Although the doctrine of privity wonld normally
be tatal ta'ils case, Can-Dive submits that the prin-
ciple’of agency applies to deem Can-Dive a patty
fo-the confract in faw, if nok in fact, such that priv-
ity'is 1o longer a concern, Becatise if the dpproach

lntend to take to this ease, T da not'find it neces-

sary to deal with the argument that' Can-Dive may
rely on the waiver of subrogation clanse. on this
basis. In so stating, I do not wish to be takenas
either agreeing or disagreeing with Esson LAs
conclusions on this issuc, Instead; I'prefer to adopt.
the approdch set out in London Dmgs suprd, and
consider whethei the doctrine of privity should be
relaxed in these ciroumstances,

B. Is Cai-Dive, os g third-parfy beneficiary under
the isiranee policy. purswani o the waiver of
subrogaiion ¢louse, entitled to vely on: that
clause to defend agalnsi the inswrer's subro-
gated. action on. the basis of the principled
exception (o the privity of contract doctiine
established by the Court’s decision in -Lonrdor
Drugs?

1. London Drugs and a Principled Exception to

the Doctrine of Privity of Cohtract

' As stated above, Can-Dive’s position is that of a:
third-party beneficiary who normally would® be

precluded from enforcing or relying on the terms

of the policy in efféct between Fraser River and its
insurers. Ai;g:prdmgly, it 18 necessary o consider

the legal status of the waiver of subrogation elause

in light of the Court’s decision in London Drugs.

el prévoit qu’un contrat e peut ni conférer des

droits’ ni. lmpmm des obligations 4 des ters. Le
préﬁent_ pourvoi vise uniquement la premidre sitia-
tion, c'est-d-dire celle od untiers cherctie 4 obtenir
i avanfage om unt droif tabli en sa faveur confor-

‘mément au. conttat. La Cour n’est pas invitée 4
examiner le cas du contrat qui’ impose dey obliga-

tioiis & un fiers, et j¢ souhgie gue rien dans Jes pré-
sents otifs tie doit &lre interprété comme s™appli-
quant au droit dans ce” domaine.

Quiolque Ta régle du lien contraciuel lui serait
normnalement fatile, Can-Dive soutient que le prin=
cipe: du mandat permef de la considérer commie
&tanit Boe partie an contvat en droit; voire-daps les
faits, de sorte que-le lien contractuel n’est plus da
probléme. BEn raison de la fagon dont jentends
aborder Ia présente affiire, je juge inutile’ d’éxam-

ner Pargumaent selon. lequel Can-Dive peut imvo.

quer Ja clause de remonciation a la subrogation
pomr ce motif, Bn affirmant cela, je pe veux fids
que I’ on. éroie gque §'approuve ou que je rejette leg
conclusions du juge Fsson sur cepoint. e piéfére
plutdt adopler la méthode Enomcée dens Vardt
Fondon: Drugs, précité, & exdminer s M oyoa Hew
ik absouphr Ja régle du lien contractuel dans les cir-
constances.

B En fant que tiers béndficlaire. mr seps de la
elatise de renoncigtion o la subrigdtion conte-
rue dans Lo potice dassurance, Can-Dive: a-i-
elle le droit d'imvoquer cette clause pour. se
défendre eontre Paction: subrogeaioire infentée
par assureur, compte tepy de Dexception fon-
dée sur des principes d la régle du - fien con-
tractiel, que nofre Cour a étabiie dans 'arrét
London Drigs?

L. L'agee London Drugs et Fexception fondée
sur des principes 4 la réple duf lien contrac-
uel

Coinifie nous’ I'avops vi, la posmon de Can-
Dive est celle d’in Bers bénéficiaire qui serait nor-
malerment dans {"impossibilité de faire exécuter-ou
d'invoquer les stipalations de Ja police en vigueur

entro Fraser River ot ses assureurs. 11 est .donc
nécessaire dexaminer le statut juridigue de la

clause de renenciation a la subrogation compie

il 654 (SCG)
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In that case, the Court intreduced  what was
intended as s principled exception to the comnont
law doctrine of privity of contrack.

At issuo was the status of 2 Hmitation of Hability
clanse in. the: standard form contract between the
appellant. and. the. respondent for gtorage of the
app‘ellant‘s transformer.. The clause limited a

“warehousernan’s™ Hability on any one package to
$40, While in storage, a transformer was daimaged
pwing to. negligénce on the part of the respondent’s
employces. The appellant sued both the warchousg
company and. its employeses, and the trial judge
found the employees persanally liable for the full
amonnt of the damages. On appeal, the majority
allowed the erployees to rely on the Hmitation ot
Tiability clavse in the employer’s contiact with the
appellant, notwithstanding that the employees were
niot: parties {o this contract. The majority of the
Court-upheld the result on appeal, concluding that
in- circumstancesd 'where the traditional exceptions
to privify of contract such as agency or trust do not
apply, courts Dmy .honetheless undertake the
appropriate- analysis, bounded. by both. eommon
sense apd comimeisial reality, in ovder to deter-
mine whether the doctrine of privity with respect
{o third-pacty beneficiaries should be n:laxed m the
given circumstances.

The Court. devoted a great deal of attention to
the judicial history and -application of the: doetrine
of privity of cobtrack as it relates to. third-party
benefigiaries, noting the cxfent of judicial discon-
{ent, lepislative oyerride, and a significant tody of
academic. criticisto. While . acknowledging that
privity of conteact is an established doctrine of
coniract law, the Court concluded, at'p. 423, that
the concerns expressed regarding the application
of the doctrine to third-party beneficiaries indi-
cated that.the time for judicial consideration in this
particaiar context had arrived:

These: comments and others reveal many conceras
about thee doctrine of privity as it rejates to thied party

FRASER RIVER PILE & DREDGE C. CAN-DIVE Le juge lacobucci 123_'

tenu de 1'arrét Lowdon Drugs de notre Cour. Dans
cetfe affaire, la Coura énuncé ce qui se voulait unc

-éxception fondée sur des principes 3 la régle de

comion Jaw dn Hen contractuel.

Lo débat portait sar Te statot’ d’vme clavse de
limitation de responsabilité contenue dans le con-

_teat type que Pappelante ct Uintiméc avaient

cofclu relativement & Pentréposage du iansforina-
teur de Iappelante. La clause limitait Ta responsa-
bitité de PrIRADUCTION @ entrepogeurn 4 40 § par
colis. Pendant V'entreposage, le transformateur a

" éth endommagé A cause de la négligence des

employés de I'intimée. L'appelante a poursuivi i la
fois Ta compagnic d’cntrcposage et ses employés,
st le juge de premidic instance a et tes employés
petsonneiiement fesponsables du mnontant intégral
des demmages JEEE appcl les juges majoritaires ont
pcrmlz-. aux employés d’invoquer la clanse de Timi-
tation d¢ responsabilité comterue dans le contrat
Kant leur employeur & I’ appelante, méme si ceux-ci
r’éisient pas partics au contrat, Les juges majori-
taires de notre Coar ont confirmé 1a décision de la
Cour d’appel en concluant gue, Jorsque les excep-
tions. traditionnelles & Ja régle du Hen contractuel
comme le mandat ou la fiducic ne s "appliquent
pas, les tribunaux peuvent néanmoins procéder &
I'analyse voulue, en 8 “appuyant sur le bon sens et
la réalité commerelle, poir décider 31, dans les
circonstances, il y a lieu d’assouplir la reg]c du lien

" contractuct én ce qui concerne les tiers bénéfi-

CIB]!‘CS

La Cour s'est longuemmt attardée 3 1° hmtonquc
des pracédures judiciaires et & I application de fa
régle du fien conirdctuel en ce qui concerne les
tiers bénéficiaives, soulighant 'amplear du méoon-
tentement de 1a magistratare, Jes dérogations lépis-
latives et Jes nombreuses, critiques. formulées par
des uuteurs de doctrine. Tout en reconnaissant gue
1a réggle dv lien contractuel est un prmupe reconnu
du droit des contrats, la Cour.a concly, & la p. 423,
que-les criintes exprimées au sujet de 1'application
de ce principe A des tiers bénéficiaires indiquaient
que le temps était venu de procéder 4 un eXamen
judiciaire dans ce contexte particulier:

T tessort de-ces comxientaires, hotamment, guc-le

-pringipe- do lien contractuck souléve de nombreu'-'.e"s
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beneficiagies, For our purposes, [ ihink it sufficient lo
malie the following observatitng, Many have noted that

. an applieation of the doctite so as-to prevent. a third
party fromi relying on a limitalon of Hability clause

which was intcnded to henefit him or her frustrates
sound commercial, praclice and justice. It does not
respect alioeations and assumptions of fisk made by the

pacties t9-the contact and it ifmares the pmctmal reali- ©

ties of insprance eoverage, In’'ossence, i permits one
party- & inake @ unilatersl triodification lo. the contract
by ciccumventing ils provisions. and the express .o
implied. intention of the parties. Tn addition, it is incon-
sisfent with the reasonable expuctations of all the parties
{0 the transaction, Inclading the thitd party beneficiary
wihid. is made to support the entire burden of liability.

The doctrine has also been enticized for creatiig uncer-
tafnty " in the law. While most.commentalors welcome, ot

1éast in prineiple, the various judicial cxceptions 1o priv-
ity-of contract, concorns about the prodictability of their
use have been raised. Moreower, it is said, 1 cases
where the recognized éxceplions do.not appear to apply,

the undﬂriymg concerns of commeycial reality and jus-

tice still mlitate For the recognition of 2 lhlrd party ben-
aﬁc;ary right,

The respondent employees. in. London Drugs

. weré unable {0 rely on existmg prmmpies of trust

ot agenay. Rather than adapting these established

principles to accommodate yet another ad hoc:

exception to the doctring of prmfy, 1 was decided
to adopt a mote. direct approach as 4 malier of
principle. The Court held that, in circurmistances
where the traditional exceptions do nét apply,. the
relevant functional: inquiry is whether. the doctrine
should be relaxed in the. given circumstances.

In order lo disimgmsh mere strangers fo.a con-

tract from those in the position of third-party bene-: ‘
“ficiaties, -the - Court - first -established’ 2 thmsho]d

requirement. whereby 'the’ ‘parties: to- ‘the. contract

“pust have intended. the relevant provision . con-.

“fer'a benefit on the third party. In other words, an
“employer and its custanier -may ‘agres 1o extend,
cither expressly or by implication, the benelit of

any fimitation of Lability clause to the employees.

In the circumstances of London Drugs, the cus-

tomer had full knowledge that thie storage services

sontemplated by the contract would bhe provided '

préoceapations dans fa mesude o il conceme des tiers
bénéficiattes, Aux [ins dd présent pourvoi, Jo croig qu'il
suffie de formuler. les observations suivantes. Hien des
personnek oal souhgné que application dw princips aux
fins d'emp@cher un tiers. d’mvuquer usie claiée de limi-

ution de la re:,ponsabnhté qui Etait destitiée 4 tui pmﬁtcr
g5l vontrie 3 Lo pratiqie commetciale et . [ justice,

Efle ne respecte pas la répartition et Facceptation des.

Eidues par les parties au contral st otle Tait fi des réalités

pratjgues do la garantie d*assurances, Elle pénmet essen-

licllement ¥ une-partie de modifier unilatéralement le
coniral én_ contowmant ses dispositions e’ Pintention
expresise cu implicile des partics. En oulre, olie est

iliLlepdﬁhl& avec les attentes raigontablés de chacune

des parties 3 i’npcmlmn y compris lo tiers bénéficlaire
qui doitalors agsunier Uentiére responsubilité. On a égas
lement foprochd au principe de fendre-ié droit incertain,
Bien quo & piupa:t des commentateurs sofent favo-
vables, dit moihs ‘er principe, dux diverses exceptiony
Teconnyes par les teibanaik 4 1'égard du principe du liein
copiractiel, on sest interrogé sut 1n prévisibilité de leur
wtilisation, De plus, o affinie que, dans los-cas ob les
L,xccpnuns reconnues ne semblent pas s'appliquer, les

intéréts soug-jaceits de la réaiité commerciale ot de Ia-

justice militent ehcore on faveur de k- reconnzissance
dun dioit aux Hexs bénéficiaires.

Les employés intimés dans London Drugs
t'étaient pas en mesure d'ibvoruer-les pringipesy
existants de Ja fiducie ou du mdndat Aw fen
d’adaplet ces principes reconnus. do manigre
fenircompte d'une autre exception particaliéred Ja

reple du lien conkractuel; 1l:a 66 décidé d’sdopter

upe méthode plus directe paur des rajsons de prin-
cipe. La-Cour 2 statné que, lorsque les exieptions
raditionnelies ne s “appliquent pas, la question pra-
tique pettinenfe est-de savoir 8'il y a lien d’assou-
pliv la réplc dans les circonsfances en cause.

Pour établir une distinetion entre: de. simples
étrangers 3 un contral ¢t des. tiers bénéficiaires, la
Cour a d"abgrd fixé la condition préliminaite selon

= laquelle les parties.an contrat doivent avoir vouly
“que. Ta disposition pertinente - confére ua dvantage
tan tiers. Bn d’aubres termes, iR éimployeut ef son

client peuvent convenir d'étendre expressément ou
implicitement. aux employés Uapplication d’une

clause de limitation .de responsabilite, Dans I'af-.
faite London Drugs, le client savait parfaltement
que lés services d’enlrepusage prévue an cortrat

seraient’ fournis mon. seulement pat lemployeur,
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not only by the employer, but by the employees ag
well. In the absenge of any clear indicalion {0 the

comirary, the Court held that the necessary inten-

tion to tnclude coversge for the employees was
implicd in the terms of the agreement. The
employees, therefore, ag third-party beneficiatics,
could sesk torety on thie limitation clause to avoid,
liability for the loss to the costamer’s property.

The Court further held, however, that the inten-
tion to extend the benefit'of a éontractual provision
to the actions of a third-party beneficiary was frrel-
evant uniess the actions In guestion came within
the scope of agreement between the initial parties.
Avcordingly, the second aspect of the functional
ingquity was whether the employees were acting in
the ‘eourse of their employment. when ‘the 1oss

-occurred, and whether in so acting they were per-

furming the very services specified in the confract
batween their employer and its eustomer. Based on
uncontested findings of fact, it was clear that the
damage to the customer’s trenstormer ococurred:

when the employees were acting in the course of
“their employment e provide the very storage ser-

vices specified in the confract.

Taking afl of these. circumstances into account,
the Court interpreted the tenm “warchouseraan” in
the limitation of hiability clatse to . include cover-

" age for the employees, thereby absolving them of

any liwbility in excess of 340 for the loss that

.occurred. The Court concluded that the departure

from: the traditional doctrine of privity ‘wag well
within its jurisdiction representing, as it did, an
incremental change to the common Jaw rather than
a wholesale abdication of existing principies:
Given that the exceplion was deperdent on the

intention stipulated in the contract, relaxing the

doclrine of pitvity in the given citcumstances did

_not frustrate the expectations of the parties

2. Application of the Principled Exception io
the Circumstances of this. Appeal

As'a prelimindty matter, ] note that it was not
our intention in London Drugs, supra, fo limit
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mais aussi par les employés, Fn ’absence d’indi-
cations contraires martifestes, la Coura conchi que
Pinfention nécessaire d’inclure la protection des
emiployés ressortait implicitement du texte de I'en-
tente. Les employés pouveient done, en tant que
liers bénéficiaires, chercher 3 invoquer la clavse de
limitation de responssbilité en vue d'échapper 2
toute responsabilite pour la perte du bien du ciient,

La Cour a tontefois ajouté ‘que I’infention
d*éendre Papplication d’une disposition contrag-
tuelle aux actey dun tiers Généficizire n’était perti-
nente que si les actes én question Claienl visés par

Pentente intervenue entre les parties initiales. Par

conséquent, le deuwxibme aspect de la question pra-

Higue était de savoir st les employés agissaient dans

Péxércice de leurs fonctions an moment ol 1a perte
est-survenue of 51, ce faisant, ils fournissaient les
services mémes: qui étalent mentionnés dans le
contat intervenn entre leur employeur et son
client. Selon des conclusions de foif non contes-
tées, il était clair gue, au moment o [e transforma-
tenr du client z £té endommags, les employés agis-
sajent dans Uexercice de leurs fonctions consistant
4 fotenir fes services mémes d’entreposage prévuy
au conlrat,

Compte tenu de foules ces circonstances, la
Cour a considéré que le fermie wentreposenny nti-
lisé dans {a clause de limitation de responsabilité
incluait les ‘employés aux fins de Pappiication de
cetfe clanse, ce qui avait:pour effet de limiter &
40 § lelr responsabilité pour la pette sorvenue. La
Cour a conclu que cétte dérogation &la régle tradi-
tionnelle du lien conlractuel relevait bel et bien de
sa. compéience, puisqu’elle représentait une modi-
fication progressive de la common law et non pas
un rejet’ sysiématique de principes  existants.
Comme cetle cxception &tait subordonnée & I'in-
tention Stipulée au contrat, 1'assonplissement de la
régle du.lien contractuel dans les. circonstances en
cause ne déjouait pas les atientes des parties.

2. Application_de exception fondée sur des
prinGipes aux circonstances du présent pour-
yoi ) T

Tout. d'atiord; je souligne que, dans "arrét
Londen Drugs, précité, la Cour a’avait-pas I'inten-

29
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appli¢ation of the principled approach.to situations

“invelving only an émployer-employee relaiionship,
That the discussion focussed on the nature of this

relationship simply reflects the prudent judspra-

dential principle that a case should not be decided.

beyond the scope of jts. tmmediate facts!”

In terins of extending thc"princi_pkd approdch 0
establishing a .new exception to the doctrime of.

privity of contract relevant to the circumstances. of

- the appeal; regard must be had to the emphasis -

London Drugs that a new exception first and fore-
most must be dependent upon the: intention of the

confracting  pardies. - Accardingly, - extrapolating
fromi the specific requirérmnents as set out in Loadon'
" Drugs, the determination in general terins is made .
-0t the basis of twa eritical and cumulative factors: -

(a) Did the parlies to the contract intend to extend
the benefit in question to the turd patty seeking to
rely on the. contractual provision? and (b} Are the
activitics performed by the third party secking to

rely on the confractual provision the very activities
cuntcmplatcd as: coming within, the scope of the

comfract in general, or the provision in particular,

‘again as determjned by reference 4o the intentions'

of the partica?
(2) Infentions of the Parties

As-to the fitst inguiry, Can-Dive has: 2 very
compelling ¢ase in favour of relaxing the dostring
of privity in these circumstances, given the express
reference 1m the waiver of subrogation clavse to
“chaﬂere[(s)” a class of intended thiird-party bene-
ficiaries that, on a plain reading: of the. confraet,
mcludeés Can-Dive within the scope of the terpi.
Indeed, there iy no dispute between the pdrtu:b 4y
1o ihe meaning of the term within the waiver.of

subrogation clause; disagreement exists only as o

whether the clause sy fepal cffict. Accordingly,
there can be no question that the pacties intended

‘o extend the benefit in cuestion to a class of thivd-

party’ berieficiaries whose raefnbership incliides
Can-Dive: Given the lack of ambignity on the face
of the provision, there is no need to resort fo
extrinsic evidence for the purposes of detenmining
otherwise: If the partis did not mtend the waiver
of subrogation, clause to be extended to third-party

[19991 3 S.CR.

fion de Jimifer I'application de la méthode Tondée
-.sur des principes aux cas ol il nieést queshon que
~ dune. relation cmploycurwemployc Le fit que

I*analyse a porté sur la nature de cette relation tia-
duit s1mp1c‘mc,nt Ig | prmcxpe jurisprudentiel prodent

ful veut qulune affaire soit décidée-strictement en’

Tonction de son contexte factue] inmédiat.

Pour oo qui est ' ¢largic Ja. méthode. fondée sur

des- prncipes de manifre 4 éréer une nouvelle,

exception & Ta régle du lien contractuel qui s’ap-
plique: aux: civcorstances du pourvol, it faut tenir
compte de accent mis, dans London Drugs, sur le
fait qit’oné nouvelle .exception doit -d’abord et
avant fout Bre subardonnée i Pintention des pac-
ties contractantes, Par. conséquent, si pn exirapole
4 partir dés exigencey particuliéres énoncées dans
'arrét. Lohdon Drugs, 1a dbcision générale repose
sur deux Fhotenrs craciavx et cuniitlatifs; a) fes par-
ties -au conlrat. avaient-ellés Pintention d’nccorder
fe bénéfico e question mi tiers qui cherche & inve-
quer la disposition contractuelle? ot b} Jes dotivites
sxercées par fe tiers qui cherche & mvoquer la dis-
pos1t10n contractueile ‘sontelles les activités
mémes qu’est censé viser le contrat en: général, ou
ladisposition en pariiculier, 14 encore compte fenu
des inteniions ded parties?

‘a} Les jnféndions des partiés

Br ce qui concerne 1a premiére: question, C‘an—
Dive dispose d’un argument trés convaineant er
faveur de V'assouplissement de 1a t8gle dy len con-
tractuel dapns les circonstancés de la présente
affaire; en raison de la mention expresse des
vaffréfenrsy dans la-clause de renonctation 2:la
subrogation, lesquels représenfent une catéporie de
flers bénéficiaires visés qui, selon le sens clair du
contrat; comprend Can-Dive, Bn fat, les parties ne
contestent pas I¢ sens de ce terrne dans Ja olavse de
renonciation A la subrogation; il v a désaceord uni-
quement swr Ja question. do savoir si cette clause a.
un elfet juridique. 1] est doned indubrtable que fes
parties, avaient {’intcotion d*accorder le bénéfice
en question 3 une eatégorie dé tiers bénéficiaires
comprenant Can-Dive.. Comme cette disposition

cul saps Lq'LIlVUql,Eb i prum:,rc vug, il nlest pas’
nécessaire de’ vecourt A une preuve f:xtnnséque--

pour statuer auirement, SL Ies partios n'"avaicnt pas:

199g CanL!l 654 (SCC)
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beneficiaries, they need not have included such
language in their agreement,

Tn essence, Fraser River's argument in terms of
the intention of the parties is not that the scope of
the waiver of subrogation clause does not extend to
third parties such as Can-Dive, but that the provi-
sion can only be enforced by Fraser River on Can-
Dive’s behalf, and not by Can-Dive acting inde-
pendently. A plain reading of the provision, how-
ever, does not support this conclusion. There is no
Ianguage in the ctause indicating that the waiver of
subrogation is intended to be conditional upon
Fraser River’s initiative in favour of any particular
third-party beneficiary. [t appears to me that Fraser
River has conflafed azguments concemning the
intentions of the parties in drafting the provision
and the legal effect to be given to the provision. Tn
no uncertain terms, the watver of subrogation
clause indicates that the insuorers are precluded
from proceeding with an action against third-party
beneficiaries coming within the class of “charter-
ex(s)”, and the relevant inquiry is whether to give
effect to these intentions by enforcing the contrac-
tual term, notwithstanding the docirine of privily
of contract. .

Tr my opinion, the case in favour of relaxing the
doctrne of privity is even stronger in the circum-.
stances of this appeal than was the case in London
Drugs, supra, wherein the parties did not expressly
_extend the benefit of a limitation of hability clause
covering a “warehonseman” fo employees, Instead,
it was necessacy to support an implicit extension of
the benefit on the basis of the retationship between

the employers and its employees, that is to say, the ’

identity of interest between thc employer and ils
employees in terms of performing the contractual
obligations. In contrast, given the express refer-
ence to “chartercr(s)” in the waiver of subrogalion
clause in the policy, there is ne need to look for
any additional factors fo justify chamacterizing

en I’intention -d’étendre 4 des tiers bénéficiaires
I'application de la clause de renonciation & la
subrogation, elles n’auraient pas en A nclure ces
mots dans leur entente. :

Bn ce qui concerne Pintention des patties,
Fraser River fait valoir essentiellement non pas
que la clause de rononciation 4 la subrogation est
ingpphicable 4 des tiers comme Can-Dive, mais
plutdt que ¢’est Fraser River an nom de Can-Dive,
et non pas Can-Dive de fagon indépendante, qui
peut Ia faire exéouter. Toutefois, le sens clair de la
disposition n’étaye pas cetle conclusion. Le libellé
de ceite clause n’indigque pas gue la renonciation 4
Ia subrogation cst censée dépendre de 'adoplion
par Fraser River d"une mesure en faveur d'un tiers
bénéficiaire en particulier. ll me semble que Fraser
River a confondu les arguments touchant les inten-
tions des parties lovsqu’clles ont rédigé la disposi-
fion en cause et I’cffet juridique qu’il fant lui den-
ner. La clanse de renonciation & la subrogation
précise en tenmes non équivoques que les assureurs
sont dans 1'impossibilité d’intenter une action con-
tre des tiers bénéficizives qui relévent de la calégo-
rie des waffréteurss, et la question periinente est de
savoir 8'it faut réaliser ces intentions en faisant
exécuter Ia disposition contractuelle, cn dépit de la
régle du lien contractuel.

A mon avis, les arguments en faveur de [ assou-

* plissement de la régle du lien centractuel sont,

dans les circonstances’ du présent pourvoi, encore
plus solides qu’ils nc 'étaient dans 1'affaire
London Drugs, précitée, of. les parties n'avaient
pas expressément étendu aux employés 'applica-
tion d’une clause de hxnitation de la respdnsabifité
visant un «entreposcur». Dans ceite affaire, il a
plutdt fatla, pour justifier application implicite de
cette clause, s’appuyer sur la relation entre 1'em-
ployeur et ses employés, c’est-h-dire la commu-
nauté d'intérdts de 'employeur et de ses employés
sur le plan de l'exécution des obligalions contrac-
welles. Par contre, vu la menton expresse du
terme waffrétenrs» dans la clause de renonciation 4
la subrogation contenue dans {a police, il n’est pas
nécessaire en l'espéce de chercher d'autres fac-
teurs pour justifier la qualification de Can-Dive de

34
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Can-Dive as a third-party beneficiary rather than a -

mere stranger to the contract.

Having conciuded that the partics intended to

extend the benefit of the waiver of subrogation
clayse to third patties sucl as Can-Dive, it is nec-
essary to address Fraser Rivor’s arpument that its
agreement with the insurers to pursué legal action
apainst Can-Dive nonctheless effoctively delated
the third-party benefit from the contract, A signifi-
cant concern with relaxing the doctrine of privity
is the potential restrictions on freedom of contract
which could resait if the interests of a third-party
heneficiary st be ieken into account by the par-
ties to the initisl agreement before any adjustment
fo the conbraet could occur. Tt is important to note,
however, that the agreement in question was con-

cluded subsequeni to the point at which what

might be. tenmed Can-Dive’s inchoate right under
the contract. crystallized into en actual benefit in
the fomm of a defence against an action in negli-
getice by Fraser River’s insurers. Haviog coo-
fracted in favour of Can-Dive as within the class of
potential third-party beneficiartes, Fraser River and
the insurers cannot revoke unifaterally Can-Dive’s
rights once they have developed intv an actual ben-
efit. At the pomt at which Can-Dive’s rights crys-
tallized, it became for =il intents and purposes 2
patty to ihe initial contract for the limited purposes
of relying on the waiver of subrogation clavse.
Any subsequent alteration of the waiver provision
is subject to furthor negotiation and agreement
among all of the parties involved, including Can-
Dive.

I am mindful, however, that the principle of
freedom of contract musl not be dismissed lightly.
Accordingly, nothing in these reasons concerning
fhe ability of the initial parties to amend contiac-
tual provisions subsequently should bo iaken as
applying other than to the limited situation of a
third-party’s seeking to rely on a benefit conferred
by the contract to defend against an acfion nHiated
by one of the parties, and only then in circum-
stances where the incheate contractval right has

tiers bénéficiaire au leu Je simple éranger au

confrat,

Ayant conclu que les parties avaient Uintention
d’stendre 3 des tiers comme Can-Dive Papplica-
tion de.la clanse de renonciation 4 la subrogation,
il faut examiner 1"argunment de Fraser River vou-
{ant que I"entente dans laguetls elle a convenn avec
les assurenrs d'infenter une action conire Can-Dive
ait néapmoins effectivement supprimé du contrat
|"avantage contéré & des tiers. Une crainte impor-
fante que suscite 1'assouplissement de la régle du
tien contractuct est qu’it pourrait éventuellement
résulter des testrictions 2 la tiberté contractvelle si
les parties & I’entente initiale devaient tenir compte
des intéréts d'un tiers bénéliciaire avant de rema-
nier le comirat. Toutefois, il importe de souligner
que l’entente en question a &té conclue aprés Je
moment atquel ce quon pourrait appeler le droit
virtuel conféré i Can-Dive par le contrat s’est cris-
tallisé en un avanfage réel sous la forme d'un
moyen de défense opposable dans une actior pour
néglipence intentée par les assureurs de’ Fraser
River, Puisqu’ils ont contracté en favenr de Cem-
Dive oo tant que membre de la catégorie des fiers
bénéficiaires Gventuels, Frager River et les agsu-
Teurs ne peuvent pas supprimer unilatéralement fes
dmits de Can-Dive une fois qu’ils se sont cristalbi-
g6s sous la forme d’un avantage réel. Ag moment
oil les droifs de Can-Dive se sont cristallisés, celle~
¢i est devenue 3 tous égards une partie au contrat
initial daris le but limité d’invogquer la clause de
renonciation 3 18 subrogation. Toute modification
subséquente de Ja clayse de renonciation doit faire
'objet de nouvelles négociations et d’vn accord
entre toutes les parties intéressées, y cotnpris Can-
Dive, :

Toutefois, jé suis conscient que le principe de la
liberté contractuclle ne doit pas &tre dcarté & la
légere. Par conséquent, en co qui concerne la capa-
cité des parlies initiales de modifier ultérieurement
les dispositions contractuelies, rien daps les pré-
sents motifs ne doit &tre interprété comme s”appli-
quant i d"autres sitmations que celle du tiers qui

" cherche & invoguer un avantage conféré par le con-

trat pout se défendre contre une action intentée par

I'une des parties, et ce, uniguement lorsque te droit .
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crystallized prior. to any purported amendment,
Within this narrow exception, however, the doc-
trine of privity presents no obstacle to contractual
rights conferred on third-party beneficiaries.

(6) Third-Party Beneficiary is Performing the

Activities Contemplated in the Contract

As to the second reguirernent that the intended
third-party beneficiary must rely on a confractual
provision in connection with the very activities
contemplated by the contract in geperal, or by the
relevant clanse in particular, Fraser River has
argued that a significant distinction exists between
the situation in London Drugs, supra, and he cir-
cumstances of the present eppeal, In London
Drugs, the relationship between the contracting
parties and the third-party beneficiary involved a
single contract for the provision of services,
whereas in the present circumstances, such a

“contractual nexus”, to use Fraser River’s phrase,

does not exist. In other words, the waiver of subro-
gation clause upon whick Can-Dive seeks to rely is
contained in nn unrelated contract that does not
pertain to the chadter coniract in effect between
Fraser River and Can-Dive.

With respect, T do not find this argienent com-
petling, given that a similar contractual relation-
ship could be said to exist in Lomdon Drugs, in
terms of the service contract between the parties
and a contract of employment which presumably
existed between the employer and employees. At
issue is whether the purported third-party benefici-
ary is involved in the very aclivity contemplaied
by the comiract containing the provision upon
which he or she seeks to rely. In this case, the rele-
vant activities arose in the context of the relation-
ship of Can-Dive to Fraser River as a charterer, the
very activity amticipated in the policy pursuant ko
the waiver of subrogation clanse. Accordingly,
1 conglude that the second requirement for relaxing
the doctrine of privity has been met.

contractnel virtuel s’est cristallisé avant toute pré-
tendue modification. Dans le cadre de cette.excep-
tion restreinte, la rdgle du lien contractuel ne fait
toutefois pas obstacle 3 I'exercice de droifs con-
tractuels conférés & des tiers bénéficiaires.

b) Le tiers bénéflcivire exerce les activités pré-
yues ay contrai

En ce gqui concerne la demxiéme condition, 4
savoir gue le tiers bénéhciaire visé doit invoquer
une dispesition contractucile refativement aux acti-
vités mémes prévues au contrat en général, ou dans
la clause pertinente en particulier, Fraser River a
fait valoir qu’il ¥ a une distinction importante entre
Ta situation qui existait dans Paffaire London
Drugs, précitée, et les circonstances du présent
pourvoi, Dans London Drugs, la telation enfre les
parties contractantes et le tiers bénéficiaire était
répie par un seul contrat de louage de services, tan-
dis que, dans le présent pourvoi, il n'existe pas de
tcl [TRADUCTION] «lien coniractuel», pour repren-
dre I'expression utilisée par Fraser River. En
d’antres termes, la clonse de renonciation 4 la
subrogation que Can-Dive cherche & invoguer
figure dans un contrat gui n'a rien & voir avec le
contrat d’affrétement intervenu entre Fraser River
et Can-Dive.

En toule déférence, je ne juge pas cet argument
convaincant puisqu’on pourrait affirmer qu'it exjs-
tait une relation contractuelle similaire dans 'af-
faire London Drugs, vu le contrat de louage de ser-
vices conclu par les parties et le contrat de travatl
qui iiait vraisemblablement Temployeur ef les
employés. Il s’agit de savoir si le prétendu tiers
bénéficiaire: participe & Pactivité méme que prévoit
le contrat contenant la disposition qu’il cherche &
invoquer, Dans la présente affaire, les activités
pertinentes s'inscrivaiet dens le contexte de la
relation entre Fraser River et Can-Dive en sa qua-
lité d’affréteur, soit I’activité méme prévue par la
police selon Ia clause de renonciation i Ta svbroga-
tion. Je conclus donc que Ja deuxiéme condition

applicable 4 P'assouplissement de [a régle du lien

contracinel est remplie.

IR
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(c) Policy Reasons in Favour of an Exception in
These Circumstances

Having found that Can-Dive has satisfied both
of the cumulative threshold requirements for the

" purposes of introducing a new, principled excep-

tion fo the doctrine of privity of contract as it
applies to third-party beneficiaries, 1 nonetheless
wish to add that there are also sound policy rea-
sons for relaxing the doctrine in these circum-
stances. In this respect, it is time to put to test the
unreasonable application of the docirine of privity
to contracts of insurance established by the Privy
Council in Vandepiﬂe, supra, a decision character-
ized sinee its inception by both legisiatures and the

judiciary as out of touch with commercial reality. -

As Hsson T.A. noted, the decision in Pandepilte

recetved little attention outside the field of auto-

mebile insurance, where it had been promptly
overtuled by legislative amendment in Biitish
Columbia and other provinces, T addition,
Fsson T.A. was comrect in holding that Vandepinte
has beer impliedly overruled in the course of deci-
sions by the Court, given that In cases where the
ruls of privity might have been applied, the deci-
sion was ignored: Scon, supra. Of particular infer-
est is the Cout’s decision in Commonweaith Con-
struetion Co., supra, The case concorned a general
contractor’s “builder’s risk” policy that purposted
to extend coverage to subconiractors who were not
parties to the original contract. Tn holding that sub-
rogation was not available against the subcontrac-
tors, de Grandpré X., writing for the Coutt, made

the following comments regarding the “Additional

Insoreds” and “Trustee” clauses, at p. 324:

While these conditions may have been inserted to aveid
the pitfatls that were the lot of the wnnamed insuced in

Vandepitte v, Preferred decident Insurance Corpn. of

New York [citations omitted], a precantion that {n my
view was not needed, they without doubt cover addi-
tional ground.

¢} Raisons de principe en faveur d'une excep-
tion dans les circonsiances de la présente

affaire

Bien que j'aie cotichs que Can-Dive a rempli les
deux conditions préliminaires cumulatives aux fing
de 1"adoption d*une neuvelle excepiion fondée sur
des principes & a régle du lien conlmemeel applica-

ble sux tiers bénéficiaires, je tiens néanmoins 3

ajouter qu il existe épalement des raisons de prin-
cipe valables en favenr de I'assouplissement de

ceite régle dans les présentes circotistances. A cet |

&gard, il ‘est lemps de ettre fin A Pdpplication
déraisonnable de ia régle du lien contractnel aux
contrats d’assurance que le Conseil privé a établie
dans 1"arr8t Vandepifte, précité, que les 1égislatures
ef les juges considérent, depuis le débuf, comme
conpé de la réalifé commerciale, Comme le juge
Esson 1'a soufigné, on 'est peu attardé A amét
Vandepitte en dehors du domaine de 'assutance
automobile, o il a vite &€ renversé par voie de
modification lépislative en Colombie-Britannique
et dans d’autres provisees, De plus, 1e juge Esson a
status A bon droit que 1'artét Vandepite a éte ten-
versé jmptlicitement dans des anéts de la Couor,
étant donné quelle h'en a pas tenu compte dans
des affaircs oit la régie du lien contractuel aurait
peut-8tre pu ’appliquer: Scoft, précité, [ arét
Commonwenlth Construction Co,, précité, de notre
Cour est particulitrement intéressant. 11 v était
question. d'une assuiance des wrisques de Ventre-
preneur de constructiony qui avait été souscrite par
un enireprenenr général et qui était censée s appli-
quer i des sous-traitants qoi n’étajent pas des par-
ties au contrat initial. Bn statuant que Ja subroga-
tiom métait pas opposable aux sous-traitants,.le

juge de Grandpré, qui a rédigé les motifs de la.

Caur, a fait les remargues suivantes concemant les
clauses infitnlées [TRADUCTION] «wAuires assurésy
et «fiducien, 4 fa p. 324

Ces eonditions peuvent avoir t¢ fntroduites powr éviter
les pigges dont ont &té victimes les assurés non nommés

dans Vandepitte v. Preferved decident Inswrance Corpn.

of New York [renvois omis], précaution superfiue 4 mon
avis, mais elfes ont indubitablement une portée addition-
nefle.
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When considered in light of the Court’s discus-
sion of the necessary interdependence of various
contractors involved in @ common construetion
enterprise, the comment reflects the Cowt’s
acknowledgment ihat the Tule of privity set.out in
Vandepitte was inconsistent with commercial real-
ity. In  similar fashion, Fraser River in the course
of this appeal has been unable to provide any com-
mercial reason for failing to enforce a bargain
entered indo by sophisticated commercial actors. In
the absence of any indication to the contrary,
1 must conciude that relaking the doctrine of priv-
jty in these circumstances cstablishes a default Tule
that most closely comesponds to commercial real-
ity as is evidenced by the inclusion of the waiver
of subrogation clause within the contract itself

A plain reading of the waiver of subrogation
clause ndicates that the benefit accraing in favour
of fhird parties is not subject to any qualifying lan-
guage or limiling conditions. When sophisticated

- comimercial parties enter info a coniract of insur-
ance which expressly cxtends the benefit of a
waiver of subrogation clause to an ascettainable
class of thied-party beneficiary, amy conditions
purporting to limit the extent of the benefit or the
terms under which the benefit is to be aveilable
must be clearly expressed. The rationale for this
requirement is that the obligation te contract for
exceptional tertns most logically rests with those
partics whose intentions do net accord with what
1 assume 1o be standard commercial practice. Oth-
etwise, notwithstanding the doctrine of privity of
contract, couris will enforce the bargain agreed lo
by the parties and will not undertake fo rewrite the
terms of the agreement.

Fraser River has also argucd that to relax the
doctrine of privity of contract in the circumstances
- of this appeal would be to introduce a significant
change to the Taw that is better lef} to the legisla-
ture. As was noted in London Drugs, supra, privity
of contract is an established doctrine of contract
law, and should not be lightly discarded through
the process of judicial decrce. Wholesale abolition
of the doctrine would result in complex repercus-

A 12 lumidre de Panalyse par fa Cour de I'inter-
depLﬂddﬂCﬁ nécessaire des divers entrepreneurs
gui partlc:pfmt 3 une entreprise de constmiction
comvmune, ces romarques reflétent la recopnais-
sance par la Cour du fail que la régle du lien con-
tractuel &noncée dans 1artét Vandepitte éfait
incompatibie avec la réalité commerciale. D'une
fagon similaire, Fraser River a ét¢ incapable, dans
Je cadre du présent pourvoi, de foumnir quelque
raison cotnmerciale que ce soit de ne pas faire
exécuter un marché conclu par des acteurs com-
teerciaux avertis. En 'absence d’indication con-
traire, force m'est de conclure que Passouplisse-

ment de la régle du lien coniractuel dans ces,

circonstances crée une régle par défaut gqui corres-
pond trés éfroitement 4 la réalité commerciale,
comme | atteste 1inclusion de {a clause de renon-
ciation 3 1a subropation dans le contrat méme.

D’aprés le sens clair de la clavse de renonciation
i la subrogation, 'avantage conféré a des tiers
bénéficiaires n’est assujetti 3 aucune restriction ni
4 aycune condition limitative, Lorsque des parties
comtnicreigles averties concluent un contrat'd’assu-
rance qui élend expressément application d’une

clause de renonciation # la subrogation 4 une caté-

gorie verifiable de ticrs bénéficiaires, toute condi-
tion censée limiter I’étendue de cette application
ou ses maodalités doit étre clairement exprimée. La
raison d’8tre de cette exigence cst que obligation
d*inclure des clauses cxceptionnelles dans un con-
trat incotnbe trés logiquement aux partics dont les
intentions sont incompatibles avec ce que jo pré-
swime &tre [a pratique commerciale normale, Sinon,
malgré la régle du lien confractuel, les tribunaux
feront exéouter le marché conclu par les parties et
n’entreprendront pas de réorire Jes modalités de
Ientente.

Fraser River a égaloment soutenn que 1*assou-
plissement de la régle du lien contractuel dans les
circonstances du présent pourvot entrainerait wne
modification importanie du droit,-qu’il vaut micux
Taisser au législateur le soin d’apporter, Tel que
souligné dans Varét London Drugs, précité, la
regle du lien contractuel est un principe reconnu du
droit des contrats, et ne devrait pas étre écartée ala
Jégere par voie de décision judiciaire. L>aholition

41
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gions that exceed the ability of the courts to antiei-
pate and address. It is by now a well-csiablished
principle that courts will net undertake judicial
reform of this magnitude, recognizing instead that
the legislature is better placed to appreciate and

. accommodate the cconomic and policy issues

involved in introducing sweeping legal reforms,

That being said, the corollary principle is
equally compelling, which is that in appropriate
circumstances, courts tust vot abdicate their judi-
cial duty to decide on inctemental changes to the
common law necessary to address emerging needs
and values in society: Watkins v. Olafson, [1989]
2 8.CR. 750, at pp. 76061, and R. v. Saffturo,
[1991] 3 8.C.R. 654, at pp. 665-70 In this case, |
do not accept Fraser River's subrnission that per-

mitting third-patty beneficiaries to rely on a waiver.

of subrogation clause represents other than an
incremental development, To the contrary, the fac-
tors present in London Drugs, in support of the
mctemental nature of the exception, are present a5
well in the circumstances of this appeal. As in
London Drugs, » thixd-party bencficiary is seeking
to rely on a confractual provision in order to
defend apainst an action initiated by ons of the

. confracting  parties. Fruser River's concerns

regarding the poteniial for double recovery are
unfoiinded, as relaxing the docirine to the extent
contemplated by these reasons does not permit
Can-Dive to 1ely on any provision in the policy to
establish a separate claim. In addition, the excep-
tion is dependent upon the express intentions of
the parties, evident in the language of the waiver of
subropation clause, to extend the benefit of the
provision to certam named classes of third-party

" beneficiaries.

V. Conclusion and Disposition

1 conclude that the circumstances of this appeal
rionetheless meet the requirements established in
FLowndon Drirgs tor a third-party beneficiary o vely
on the ferms of a contract to defend against 4 claim

[1999] 3 S.CR.

pue et simple do cetle régle anrait-des réperous-
sions complexes que les tribunaux sont incapables
de prévoir et d'examiner. Il existe wn principe
maintenant bien établi selon lequel les tribunaux
Wentreprendront pas une réforme judicisite de

cefte envergure, préférant reconnaitre que le 1égis-

lateur st miew placé pout Evaluer ef prendre en
considération les questions Economigues ct’ de
principe gee souléve l'adoption de changemeuts

- juridiques profonds.

Cela dit, le principe corollaire g5t tout aussi con-
vaincant; dans les circonstances approprides, les
tribunaux ne doivent pas renoncer a leur devoir de
déctder dapporter & la common luw les modifica-
tions progressives nécessaires pour qu'elle refléte
Pévolntion des bescins et des valeurs dans la
sociste: Watking c. Olafsen, [1985] 2 R.C.5. 750,
aux pp. 760 et 761, et R. e Solituro, [1991]
3 R.C.S. 654, aux pp. 665 3 670, En Vespice, jc
n’accepic pas I’argument de Fraser River que per-
mellre 4 des fiers béoéficiaires d'invoquer vre
clause de renonciation 4 la subrogation représente
autre chose qu'nn changement progressif. Au con-
tratre, Tes facteurs qui, dans I'arét London Drugs
étayaient la nature progressive de Uexception sont

épalement présents dans le présent pourvoi.

Comme c’élait le cas dans London Drugs, un tiets
hénéficiaire cherche & imvoguer une disposition
contractuelle pour se défendre contre une action
intentée par P'une des parlies contiactantes. Les
préoccupations de Fraser River concernant le ris-
que de double indemnisation sont dénuées de fon-
dement car Psssouplissement de la egle dans la
mesure envisagée par les présents motifs ne permot
pas & Can-Dive d'invoguer une disposifion de la
police pour établir la validité dune réclamation
distincte, De plus, cetie exception est subordonnée
4 Pintention expresse des parties, qui ressort do
tibellé de la clavse de renonciation & la subroga-
tion, d'étendre 1application de.Ja disposition 4 cer-
taines catégories désignées de tiers bénéficiaires.

V. Conclusion et dispositif

Je conchis que les circonstances du présent

pourvei satisfont néanmoins aux conditions pres-

crites dans I'arét London Drugs pour qu’un tiers
hénéficiaire puisse invoguer les clauses d'un con-

|
¢
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initiated by one of the partics to the contract. As.a
third-party beneficiary to the policy, Can-Dive is
entitled to rely on the watver of subrogation clause
whereby the insurers expressly waived any right of

subrogation against Can-Dive as & “charterer” of a

vessel mc]udcd within the policy’s coverage.

Accordingly, 1 would dismiss the aﬁpeal with
costs. ' .

Appeal dismissed with costs.

Solicitors jor the appefiant: McEwen, Schmitt &
Co., Vancouver,

Solicitors for ‘the respondent:
Vaneouver.

Owen, Bird,

trat dans Je but de se défendre contre une action
intentée par 'vne des parties contractantes. En tant
que tiers bénéficiaire de la police, Can-Dive a le
droit d’invoquer la clauge de renonciation 3 la
subiogation dans laquelle les assurenrs ont expres-
sément renoncé & tout droit de subrogation conire
Can-Dive en tant qu«affrétenry d’un navire visé
par la police.

Par conséquent, jo suis d’avis de rejeter le pour-
voi avee dépens.

Pourvoi rejeté avec dépens.

Procureur.s de ! uppelam‘e McEwen, Schmitt & .

Ca., Vancowver.

Procureurs de  DPintimée:

Vancouver.

Owen, Birri’,
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Court of Queen’s Bench of Alberta

Citation: Liu v Calgary Chinatown Development Foundation, 2017 ABQB 149

-~ Date: 20170303
Docket: 1401 13225
Registry: Calgary
Between:
Kwan Ying Liu, Thoai Phong Lam, Yin Ping Tam
Yuk Chun Chung, Tak Hing Tang and Pik Han Law

Appetlants
-and -

Calgary Chinatown Development Foundation

Respondent

Reasons for Judgment
of the
Honourable Mr. Justice A.D. Macleod

Appeal from the Decision by Master K.R. Laycock
Dated the 07" day of July, 2015

[} The six Appellants are tenants of a condeminivm development in Chinatown, a vibrant
part of downtown Calgary. They are central to an ongoing dispute between the Bowside Manor
Tenants’ Advocacy Group (“TAG") and the Respondent, the Calgary Chinatown Development
Foundation (“CCDF”). The dispute centers on the residential leases held by the six Appellants
and the rent they are being charged by CCDF. This dispute was originally brought before the
Residentia]l Tenancy Dispute Resolution Service (“RTDRS”) in the fall of 2014 but was then

| 2047 ABQB 148 (CanLll)
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' teferred by it fo the Alberta Court of Queen’s Bench in December of that year. The dispute was
ultimately heard by Master Laycock in June 2015. The Master dismissed the application with
_ costs and his judgment is appealed.

[21 Essentially, TAG seeks this Court’s assistance in enforcing, on behalf of the six
Appeilant tenants, an agreement between CCDF and the Canada Mortgage and Housing
Corporation (“CMHC”) which was made pursuant to the National Housing Act, RSC 1985, ¢ N-
11. CCD¥, the landlord, resists on various grounds including that the tenants are not privy to the
contract between it and CMHC and the claims are barred by the Limitations Act, RSA 2000, ¢ L~
12, ' :

(3] The standard of review in this appeal is one of correctness: Bahcheli v Yorkton Securities

Inc, 2012 ABCA 1696,

- Background

. [4] = CCDF is a non-profit Alberta Sociely incorporated on May 6, 1976 and involved in the
planning and construction of the residential and commercial development known as Bowside
Manor in Calgary, Alberta. There are residential tenancics in the building, a few commercial
tenancy units, and an underground parkade. Constroction of the building was completed in the
late 1970’s and CCDF has operated and managed the building since it opened. The board of
CCDF-is made up of volunteets from the Calgary chinese community. The building sits on three
parcels of land, two of which are leased to CCDF and the third is owned by CCDF.

[53 The financing of the building was accomplished in large part by a CMHC mortgage.

[61 CCDF received a subsidy from CMHC so that CCDF could offer, in some residential
units, below-market rent geared to the income of the tenants. In addition to the mortgage
document, CCDF entered into an Operating Agreement with CMHC dated March 12, 1979,
which included the following terms:

2. Rental/Occupancy

(2)  Accommedation in the project shall be leased at rental rates
according to the income of the tenant, as set forth in Schedule “A”
attached up to the maximum rent. Where fully serviced
accommodation is not provided the rent is to be reduced by an
amount approved by the Corporation which represents the cost of
services not provided as set forth in clause 1(11) above.

(5 The Botrower shall obtain evidence of the income of the
lessees at the time of initial cccupancy and annually thereafter and
adjust the amount of rent to be paid by the lessee in accordance
with the change in income. Jndividual leases will make provision
for this requircment. Verification by the auditor shall be provided
in his report to the effect that a rent-to-mcome ratio has been
applied, that income reviews and confirmation of incomes have -
been undertaicen and necessary rent adjustments have been made.

2017 ABQB 148 (Canlll)




Page: 3

(6) ' The amount of rent to be paid by the lessee shall not be

- increased more frequently than annually. However, the amount of
rent paid may be reduced at any time upon receipt of concrete
evidence that the income of the lessee has decreased since the last
anmual income review, The lease rent shall be reinstated when the
income of the lessce increases to its origival amount, Individual
leases will make provision for this requirement. The actaal policy
regarding the above shall be determined by the non-profit
-corporation/cooperative association with the concurrence of the
Corporation,

Leasing of House Unit

{3y Each lease will make provisions for the annual verification
of income and rent to be charged according to the rent-to-income
scale.

Federa] Assistance

(4)  Should the federal assistance paid in any fiscal year exceed
the actual assistance required as established by the Corporation
upon receipt of the Annual Project Data Report and financial
statements of the Borrower, the excess will be refunded within
thirty days of the Corporation by the Borrower subject to the
provisions of paragraphs (6) and (7) of this clause,

(8)  The borrower is required to submit an audited statement of

final capital costs within six months of the interest adjustment date

of the loan. Any necessary adjustments to the level of federal
assistance will be made upon receipt of this audited statement.

Care Facilities

()  The federai assistance will be restricted to the shelter
component only of accommodation with care facilities.

(2)  The Bomower shall provide adequate evidence that
provincizal or other per diem rates or grants will be available for the
operating costs of the non-shelter components and that together
with the federal assistance the project as a whole will operate on a
break even basis. ' :

2017 ABQB 148 (Canlll)



10,

12.

components of the project.

Page: 4

Angual Review

(1) Thres months following the end of the bomrower’s fiscal

year the borrower shall submit to the Corporation a Project Data
Report- Schedule “E” attached supported by audited financial
statements and: a project budget for the next fiscal yedr, as

appropriate. Where applicable, the audited financial staternents arc

to separate the reveiue and expenses for the shelter and non-shelter

(2)  The Corporation shall review and adjust, if necessary, the -
economic rents annually on the basis of the data provided in (1)

- above,

(3)  Where applicable, the annual project data report will only .
reflect data related to the shelter component of the project.

Books, Accounis and Andit

(1}  The Borower shall maintain books, records and accounts
in a form satisfactory to the Corporation, and shall permit the -
Corporation to inspect such books, records and accounts by a
representative of the Corporation at any time,

(2)  For the purpose of verifying revenue or expenditures and of

obtaining statistical or other information on the operation of the
project, the Borrower will permit the Corporation to have access to
the project and to its books and records. ‘

(3)  The Borrower will for statistical purposes, supply such
information as is required by the Corporation. .

{4y  The duties of the borrowet’s anditor will include:

a) Preparations of a statement of profit and loss
including details of all revenue and
eXpenses;

b) Preparation of the balance sheet;

" &) A statement indicating whether or not . °
verification of the incomes of the occupants
and the rent calculations as required by -
Clause 2(5) have been undertaken, This
assessment by the auditor may be
undertaken on a test basis.

d) Preparations of the Apnual Project Data
Report. : ‘

e} Auditor’s statement.

2017 ABQB 149 (Cantll)
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18.  Default

"The Corporation shall have the rights, in the event of the Borrower
failing to maintain the low rental character of the project or
otherwise commiiting a breach of this agreement, to declare the
unpaid principal of any CMHC direct loan mortgage on the project
duc and payable forthwith or to discontinue all federal assistance -

~on all NHA Loans or to avail itself of any recourse reserved in any
CMHC direct loan morlgage document as though the text of this
‘undertaking was reproduced in full therein whick tights are in
addition to any other rights to restrain any breach of or to enforce
this agreement.

[7 All six of the Appeliants are long term tepants Who signed a residential lease in the
1990*s and the first years of 2000. None of the six residential tenancy agreements before me
contain clanses reflecting the substance of sections 3(3), 2(5), and 2(6) of the Operating
Agrecrment despite the agreement that those clauses be inserted in the residential tenancy
agreements. There was no explanation as to the omission and CMHC appears not to have raised
it, notwithstanding that CMHC monitored the operation and the record is replete with evidence
that CMHC adopted a supervisory role under the terms of the Operating Apreement.

I8] It would appear that CMHC was regularly consulted on matters of rent and CCDF
provided annual reports and other financial statements, which included reports of the landlord’s
compliance with the terms of the Operating Agreement, While the record perhaps does not
contain each and every report, communication, or finaucial statement submitted to CMHC by

CCDF, there are many examples and it seems that CCDF was performing the reporting function -

_as required by the Operating Agreement to the satisfaction of CMHC,

[9] In August 2007, CMHC and CCDF entered into an agreement to adjust the maximum
federal assistance and in 2009 the parties entered into a Confribution Agrcsment under which
CCDF received approximately $250,000 and which included terms requiring it to remain a non-
profit society and to provide subsidized housing for a period of ten years from that time. The
final payment on the CMHC mortgage was made in May of 2015 and under its terms the
Operating Agreement came (o an end,

[10] A number of issues were raised by the Appellants, three of which atlracted the most
concern:

~a, Minimum Rent

[11]  This term does not appear in the Operating Agreement but “minimum rent” is clearly a
factor which is used to calculate the rent payable in the subsidized units remaining in Bowside
Manor, of which there are 34,

[12] CMHC and CCDF were both concerned with the financial viability of the project. This is
referred to in the Operating Agreement itself and in subsequent correspondence. For example, in
a letter dated November 24, 1994 to CCDF, CMHC supports CCDF’s proposal fo increase the
rent-to-income ratio from 25% to 28-30%. Ultimately CCDF chose 30%. With respect to the -
minimum rents which were then in place, while CMHC acknowledged that there was no
provision in the Operating Agreement for CMHC approval of minimum rents, CCDF was

hl
i
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directed to administer mimimum rents at their own discretion “in order to maintain financial
viability of the project.”

[13]  From that time on there is evidence of discussions between CMHC and CCDF about
rwinimum rents and the concept.appeated to become an accepted factor for use in calculating
rents for subsidized nnits, CMHC and CCDF were not, however, always in agreement as to the
amount to be used as a minimum rent. :

[14] The position of the Appellanis is that the use of minimum rents was contrary to the
Operating Agreement or, alternatively, the minimum rent set by CCDF was too high.

b. Electricity

[15] The Appellants claim that they are being charged too much for electricity and that under
. the Operating Agreement they should be responsible only for their pro-rata share of the cost of
electricity for the residential portion of the building. :

c. The Reserve

[16] The Appeliants claim that CCDF is maintaining a reserve which is too high, resulting in
bigher rental charges. '

The Role of CMHC

[17] During the course of argument I inguired about CMHC and their position in respect to
this action. | was told by counsel that CMHC preferred not to be involved and the parties had not
taken any steps to name it as a party. One would pormally expect alk parties to the contract to be
before the Court to enable it to fully adjudicate the issues in question while being satisfied that
10 injustice is done either to the patties or to others who are interested i the subject matter:
Alberta Treasury Branches v Ghermezian, 2000 ABCA 228 at para 15,

[18] CMHC’s mandate was judicially considered in Canada Mértgage and Housing Corp v
Iness (2004), 70 OR (3d) 148 (CA) at paras 5-8, leave to appeal to SCC refused, [2004] SCCA
No 167:

CMHC is a federal Crown corporation that is constitated as an agent of Her
Majesty in Right of Canada pursvant to s. 5(1) of the Canada Mortgage and
Housing Corperation Act, R.S.C. 1985, ¢. C-7; 5. 4 of the National Housing Act,
R.S.C. 1985, c. N-11; and Part I of Schedule 11 and Part X of the Financial
Administration Act, R.S.C, 1985, c. ¥-11,

The purposes of the National Housing Act, which are set out in s. 3, include: "to
promote housing affordability and choice" and "to protect the avatlability of
adequate funding for housing at low cost”.

In furtherance of those purposes, Parliament authorized CMHC to make loans and
contributions and to attach ferins and conditions thereto. The relevant provisions
of the National Housing Act are as follows:

95(1) [CMHC] may make loans and contributions to assist with the
payment of the capital and operating costs of housing projects, and
may forgive amounts owing o those loans.
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(2) [CMHC] may detesmine the terms and conditions on which it

- makes a loan or contribution or forgives an amount under
subsection {1), including, without limiting the generality of the
foregoing,

"~ {a) conditions with respect to the operatwn or
occupancy of a housing project.

In the exercise of the authority conferred vpon it under the Nafional Housing Act,
CMHC enters into operating agrecments with housing co-operatives to which it
provides funding,

T have also had the benefit of the diligent work that I(eivm Kwok did (as part of TAG) in

obtaining many of CMHC’s documents under the Access to Information Act, RSC 1985, c A-1.
This, together with CCDF’s affidavits, has resulted in there being before me much of the
comespondence involving CMHC and CCDE, as well as between CMHC and TAG. They
include the following:

1. The letter of November 24, 1994 from CMHC to CCDF directing CCDF to

administer minimum rents at their own discretion “in order to maintain financial
viability of the project.”,

. As early as September 19, 1983, CMHC wrote to CCDF noting the significant decline

from current year’s figures due to the deterioration of the rental market in Calgary.
CMHC advises CCDF as follows:

Before adjusting your current rents downward you should first of
all assess the impact it would have on the viability of the project.
We suggest if current rents can be maintained without having a
detrimental cffect on the marketability of the units then you should
not adjust them. If, on the other hand you are experiencing some
difficulty in marketing the units at current levels then perhaps
some adjustment should be implemented, th:: amount of which
would be left to your discretion.

. CMHC was receiving, reviewing and approving audited financial staternents, anmal

project data reports and other materials. For example, there is a leter from Ms.
ONeil at CMHC o CCDF acknowledging receipt of audited financial statements,
anmual project data reports and other related materials for CCDF’s fiscal year ended
December 31, 2010. She goes on to say “that CMHC has now completed their review
and are pleased to edvise that the information is accepted as submitted, A summary of
our review is attached.” There is a similar letter from CMHC to CCDF dated July 19,
2013 and July 28, 2014,

} There is a letter from. CMHC to CCDF dated September 27, 2013 (originally sent in

May 2012) advising CCDF of recent changes at CMHC. As a result of the March:
2012 federal budget, CMHC had undertaken a review of its operations and
povernment funded programs. As a result, the supervision of many of the projects,
including Bowside Manor, was going to be less hands on,
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5. On September 2, 2014, CMHC wrote to counsel for CCDF about the ongoing dispute
between CCDF and TAG The letter includes the following:

In this regatd, the differences of opinion in relation fo operational
and administrative matters are as between the tenants and its board
of directors. In certain circnrmstances, operational matters may
raise compliance issues under the Operating Agreement, but at this
time and based on a review of information provided to date, -
CMHC has not raised concerns regarding the administration of
‘Bowside Manor.

6, With respect to the reserve, in 2013 CCDF commissioned a Capital Replacement
Funds Study from Read Jones Christoffersen Ltd. This was reviewed by CMHC who
replled on April 10, 2014 approving the Capital Replacement Plan. The letter did
require adjustments and provided directions for follow up; but tc}carly indicates an
active monitoring function on the part of CMHC.

[20] In the fall 6f 2013, the board of CCDF determined it necessary to increase rents and
advised CMIIC. There are a sexies of emails and correspondence indicating that Ms, O"Neil at -
CMHC thought that the minimum rents being charged were above the industry standard of $300
and recommended that they usc the industry standard of $300 as 2 minimum rent. While
CMHC's recommendation was communicated to the tenants, it would appear that this
recommendation was, to the knowledge of CMHC, never implemented.

[21] According to the affidavit of Kelvin Kwok, a number of concerns were raised by TAG
directly with CMHC. Mr. Kwok had been thorough in his requests nnder the federal access to
information legislation and had marshalled some arguments in favour of tower rent. This
culminated in 2 meeting between TAG and CMHC on June 16,2016 in Calgary. During this
meeting, according to the notes that Mr, Kwok attached as part of Exhibit “X” fo his Affidavit, a
number of issues were discussed between representetives of TAG and representatives of CMHC
including: -

(a) Why certain provisions of the Operating Agreement, which were required to be
in the residential ténancies agreements, were not in those agreements?

{b)  Did CMHC allow CCDF (o charpe a minimum rent greater than.30% of 4
tenant’s household income while retaining huge operating surpluses in the last

- decade? . :
{¢)  Why did CCDF charge so much for domestic electricity?
(@  Why does CMHC allow CCDF to transfer the amount of money if does to its
" replacerent reserve fund?

(e} A number of questions were asked ab out the rent charged to commercial tenants

contrary to the Operaling Agreement.

[22] In other words, the discussion covered all of the issues that have been raised in
connection with this action. In each case, CMHC responded that it felt that CCDF had acted
appropriately and CMHC bad no concems that it was not acting in compliance with the
Operating Agreement. Moreover, CMHC felt that the tenants of Bowside Maner had received at
least as much benefit in terms of subsidized rent as CCDF had received in govemment
assistance,
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[23] Obviously, T,AG' disagreed with the positions taken by CMHC and they have pursed this
action. - ' - :

[24]  The question as to which position should be preferred as to between the Appellants and
CMHC js-a question for this Court’s consideration only 1f it finds that terms of the Operating
A gre,ement are:

.(a) 1mphed into each of the residential {enancy agreements, or
) fouﬂd to he enforceable by the' Appellants.

Tmplying Terms

[25] The Appellants argue that this Court should: m1p1y the terms which were left out of the

. residential tenancy agreements because the Operating Agreement mandates their inclusion in
those agreements. However, the residential teniancy agreements stand on theit own: They are
workable and there is no compelling reason to imply terms to give them commercial efficacy:
Benfield Corporate Risk Canada Limited v Beaufort Intematzonal dnsurance Inc, 2013 ABCA
200.

Enforcing Operating Agreement by the Appellants’

[26] Ttis strongly argued that this Court should permit the Appellants to enforce the Operating
Agreernent such that the rent-to-income ratio applies rather than the minimum rents. They also
argued before me that CCDF’s reserve fund is too large which has tesulted in a lesser subsidy to
which the Appellants are entitled. Finally, they argue that the electricity charges are nearly
double what they should be under the Operating Agreement.

[271  There has long been a judicial debate in this country as to when the doctrine privity of

' ¢omtract can be ignored and when benefits negotiated hetween A and B for the benefit of C, can
be directly enforced by C. The two leading cases in this country are Fraser River Pile & Dredge
Ltd v Can-Dive Services Ltd, [1999] 3 SCR 108 and London Drugs Lid v Kuehne & Nagel '
Intemanonal ld, [1992] 3 SCR 299, )

[2B}  The Supreme Court has held that third party beneficiaries may enforce benefits conferred
upon them in a contract to which they aie riot a party if? -

(a)  the parties to the contract intended to extend the benefit in question to.the third
_ parties seeking to rely on the contractual provision; and
()  the activity performed by the third parties seeking to rely on the provxsmn is the
very activity contemplated as coming within the scope of the contract in general,
or the provisions in particulat, as determined by reference to the intention of the
partics.

Oni its fice, the two-prongs of the test are met here.

- [29] " Courts have imposed limits on the application of the excepuon One of those is !hat it not
beused as a sword; it may only be used as a shield. That reasoning is rather awlward here
because while on one hand the Appellants are the aggressors in the litigation, on the other hand
what they seek to do 1s to prevent CCDF from charging higher rent,
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[30] Ho;zv'ever, the appellate couris in our country are refuctant to disregard the dochine of ",

privify and they have made it clear that.the exception should only be applied to avoid injustice;
London Drugs at 446,

{311  The Appellants atgué that this is a clear case whcre the benefiis were. mtcndcd to extend

to the tenants who were renting ‘subsidized accommodation in Bowside Matior, While that may

be so, argues CCDF, the Operating Agreément does not provide for enforcement by the fenants -
and the remedy for failing to comply with the agreernent is exercisable only by the parties to if.

[32] At first blush, the Appellants have a stcong argnment that they should receive the benaf' t

which was negotiated for them by CMHC. But upon a close examination of the facts of this case, .

~ the application of the doctrine of privity dogs not result in an m]usticc I say ﬁns for the
: followmg reasons:

1. The Operating Agreement contemplates separate | cnfarccable resxdenhal tenancy
agreements which were indeed entered into. There is no evidence before me that
the Appellants relied on the terins of the: Operatm g Agreement prior to entering:
into their individnal residential tenancy agreements, The Appellants did, however,
rely on CMHC to perform is duty to monitor CCDF’s activities and engure that-
CCDF was offering subsudizéd housing,

2. CMHC has a large number of pro;ects across the country and actlvely monitors
them. 1f individual tenants could enforce those agreements it would be inimical to
CMHC’s adopting uniform policies.of management across the country. Itis clear
that CMHL established policies for oveiseeing these projects and to- aElaw the
tenants to htlga’re thcse issues would be counterproductive.

3. The policies adopted by CMHC sometiimies affected the interpretation of the
Operating Agreements. A good example is the concept of minimumn rent. While
that concept does riot appear ini the Operating' Apreement, CMHC had an
overriding concern about. the fi nancial v1ab|]1ty of their subsidized housing
projects. There was the introduction of the minimum rent and the acceptance of
that idea by CMHC who ultimately deternined. that CCDF shonld administer
minimusm rents at their own discretion in otder to maintain the financial viability

. of the project, Accordingly, even if [were melined to acceds to the Appellants’
arguments Icounid-do nothmg other than to enforce the Operating Agreement as
. CMHC intexprets it. The record before mie, however, makes it clear that CMHC
does not consider CCIF to be in noncomphance with the Operating Agreement.
In-my view, this is fatal fo the Appellants’ case. Given the dynamic 1elat10nsh1p
between CMHC and its borrower, it cannot be said that the Appellants were ever
) _ the heneficiary of a.contractnal right {hat had crystalized into-a defined benefit to
) - the tenants, Much was left to the discretion of CCDF, CMHC clearly wanted to
preserve flexibility in the management of these pr ojects to among othcr ’:hmgsJ
pre‘;erve their financtal wabihty :

'[33] Accordingly, it is my view that this is not a ¢ase where fhe doctrine of privity should be
1gnored and the Appellants cannol, in my view, enforce the terms of the Operating Agr eemnent
agamst CCDF, It is unnecessary f()r mé to consider the lnmtatmn issues.

2017 ABQB 149.(Canl 1)




Page: 11

(34] ' In conclusion, I agree with the result reached by the Master and the appeal is therefore
dismissed. |

[35] As to costs CCDF wanted to defer that question until after my decision. The Master
granted enhanced costs against the tenants. T will hear the parties on costs but I feel compelled to
say that I did not consider the arpuments made by the tenants to be unmeritorious. Counsel for

the Appellants has provided his services pro bono which is very much to his credit. It is my view -

that the Courts should be accessible to argaments such as the ones that have been put forward on
behalf of thi:'tt_anants. If counsel cannot agree on costs they may address me by comrespondence.

Heard on the 8™ day of November 2016 and 20™ day of January, 2017.
Dated at the City of Calgary, Alberta this 3™ day of March, 2017.

AD. Mucleod
J.C.Q.B.A.
Appearances:
Mr. David Khan
for the Appellants

Mr. Jeffrey L. Smith, Q.C.
Mr. Richard E. Harrison
for the Respondent
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Court of Queen’s Bench of Alberta

Citation: 541788 Alberia Lid v Bourgeois & Company Ltd, 2017 ABQB 363

Date: 20170605 -

Docket: 1303 09072
Registry: BEdmonton
Between:
541788 Alberta _Ltd. and Irv Williams -
Plamtiffs
- and -
Bourgeois & Company Ltd.

Defendant

Reésnns for Judgment -
of the ‘
Honourable My, Jusfice K.P. Feehan

1} 541788 Alberta Ltd. (“S41™) and Trv Williams (“Willzuns™) bring am action in breach of
contract and negligence against Bourgeois & Company Ltd. (“Bourgeois & Co”) arising oot of
an appraisal of the market valie of real estate consisting of 11.36 acres in the Elinore
subdivision m the expanding boundaties of north Edmonton.

2] ‘The issue before this Court on sunmary trial i determination of hablhty, damages, if
necessary, deferred by agreement of counsel.

1. Brief Oungline of the Facts

131 The lands in question were part of lands originally owned by the Horricks family as part
of a gquarter section of farm land. In 1977, the Horricks family sold this guarter section,
excluding the 11.36 acre homestead area, to a developer. The zoning of the remaining 11.36
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1121 On Noverober 29, 2011, Bourgeois & Co pmwded two documents to Williams: a Letter

of Transmittal (Record, pp 49-51)and an Appu.ubal Report (Record, pp 52-111). Utllizing 2 bnd -

residual cost of developroent approach and assuming development of 58 single-family lots, the

recommmended market value for the land only was $3,557,000. Analysis of the teoms of the Letter

of Transmittal and Appraisal Report are ako set out below,

[13] . Based upon the Leter of Transmittal and Appraisal Report, on July 25, 2012 2 fee sirﬁp}e
real estate purchase contract was entered into by 541, a sokly owned corporation of Willtarms
{(Record, pp 113-119). Williams signed on behalf of 541 (Record, pp 112-119).

[14] The purchase price was $3,800,000 plus GST with a deposit of $600,000, albcated as
$1,575,000 for buildings and $2,225,000 for Jand (Record, pp 113-114). This confract was not
subject to conditions, icluding with respect to re-zoning or subdivision {Record, p 159). The
-completion day was set for Jamary 15, 2014.

[15} - In November, 2012, both Plamtiffs retained Kit Leitch (“Leitch”), a professional engineer
and development, consultant, to meke an application Lo the City of Edinonton o1 re-zoning and
subdivision approval for the 11.36 acre par(:el (Record, p 1). They provided him with a copy of
the Appraisal Report at the time.

[16] Inor about January, 2013, Leitch spoke with the president of Canterra who indicated that
the purchase price for all remnant lots owned by Canterra would be between §1,000,000 and
$1,500,000, despite the fact that the assessed value of the remnant lots was mimimal (for
example, the assessed valie of Lot A in Block 67 was $500; Record, p 129).

[17] InFebruary, 2013, Leitch submitted aninitial proposal on behalf of the Plamtiffs to re-
wne the [1.36 acre parcel fiom agricultural to 53 single-family lots and 70-75 low to medamn-
density condominium units (Record, pp 1 and 162). He was advised by City Plaoners that
subdivision ofthe 11.36 acre parcel would have to accaunt for the rermant lots outside the
boundaries of this parcel

18] 1InJune or July, 2013, Leitch revised the application on bebalf of the Plaintiffs to. propose
re~zoning to sigke- fumily lots and duplexes. The City of Edmonton would not approve re-zoning
without the Plaintifs either acquirmg the remnant parceks, or in the case of Lot D, providing
roadway access within the 11.36 acre parcel (Record, p 2).

[19] The transfer of land from the Horricks family to 541 was registered on ;Ianuary 14, 2014
subject only to a zonmg regulation encumbrance placed by the Minister of National Defence
{Record, pp 121-122),

[20]  OnJune 12, 2014, the City of Edmonton conditionally approved a Stage 1 subdivision of
12 Tots in the southwest comer of the 11.36 acres (Record, pp 3-6). The Pluntiffs have proposed
future development of Stages 2 and 3 for 41 and 40 Jots respectively, but the City refused to re-

zone some portions of the 11.36 acre parcel until Lot D, Block 69 and Lot A, Block 67, Plan’

- 8822276, comprising portions of the two northern triangular remmants, have been acquired ffiom

Canterra. Counsel advised that more recently the City had agreed to allow a green spsce right-of-

way to be provided to Lot D, Block 69, rather than requiring either purchase orroadway access.

[21] = There was no evidence in this matter as to whether the Plamtiffs sought a formal
“relaxation from the Planping Officer or Subdmision Authorily of these obligations, and if such

relixations had not been granted, whether they had appealed those decisions to the Subdivision

and Development Appeal Board. Consideration as to whether those steps would have been a
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more practical solution, or would have constituted mitigation of any potential damages suffered
by the Plamtiffs, is therefore not before the Court on this question of liability.

1.  The Contract

[22].  On the face of the exchange of emails of Novetrber 9, 2011, the confractual parties
appeat-fo be Bourgeois or Guy Bourgeois AACI, P.App, CRP and Williams or Williams
Chrysler. At this time there is no mestion of the Plaintiff 541 or the Defendant Bourgeois & Co.

[23]  The lands are apreed to contain 11.36 acres, legally described as “Lot 1, Bk I, Plan
7821490...Jocated in the vicinity of 174 avenue and 99 street in north Edmonton™

[24] ‘There is-no dispute as o the vale of the contract: $4, 200 plis GST.

[25] The subject matter of the ernail exchange of Novcmber 9, 2011 was said to be to

‘assist...in estimating an appropriate purchase price” for the 11.36 acres to allow those acres to
be subdwided for residential purposes, and to that end to require an investipation of the “Issues
and costs that may be incurred i the course of acquiring and developing these lands”. The Jand
residual cost of development approach to be tsed would include the costs to produce those lots
and make them available to the public. The jssue as to whether the “costs, effort and risk are
viable” were to be left to Williams or Williams Chrysker (Record, pp 44-46).

" [26] The emmil indicales that the lands in question had remained i ther original skate while
the development had proceeded all around them and that # is “clear that the highest and best use
of the subject lands s to be subdivided in a fashion that is consistent with surrounding
propexties”,

[27] The email sets out how the appraisal would be conducted:

Our appraisal will investigate the ssués and costs that ruay be incurred in the
course of acqunmg and developing these lands.

We :ntsnd on vsxg a cost of dcveloprncnt techrigue that shows the potenhal
revenue fromm the sale of lois on these 11.36 acres over time.

This approach also estimates the costs to, produce those lots and make them
available to the public,

The net present valie of the revenue, less costs, will show the price that cae Bc
paid for this parcel based on the assumptions that we make on your behalf

From that mformation you should be able to determine if the costs, effort and risk
are viable from your perspective.

[28]  Additionally, the email indicates an estimated time to complete the appraisal of “about 4

weeks” upon recewving authorization and a fee of $4,200 plus GST (Record, pp 44-46; 174-176).

29] In surmary, while the subject Iands of the contract and consideration are not in issue, the
identification of the parties .to the contract and whether the contractual services to be rendered

meluded identification of and the cost implications associated with having to address the remmant
parcels, are in dispute.
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ML  The Letter of Transmittal

|301  The Letter of Transmittal indicates that the attached Appraisal Report contams “all of the
information and analysis leading to an opinion of ‘market value’ of a vacant parcel of
development land bocated in the Elsmore neighbourhood of north Edmonton” (Record, p 49).
The property was said {o contain 11,36 acres with a “highest and best use...for redevelopment to
a residential subdivision”. The putpose of the appraisal was to provide an estimate of “market
value” of the “fee simple interest” m the property. The report was “prepared for the exchisive use
of Mr. Trv Wiliams™ and not intended for any others, specifically stating; “No other may use this
report for any purpose without prior written approval from the authors” (Record, p 50).

[31] Conversely, but confusingly, the Appraisal Report indicates that the opimions expressed
are those of Bourgeois only, not those necessarily of Bourgeois & Co (Record, pp 56 and 90},
but the Affidavit swomn by Leitch indicated that Bourgeois advised bim he had not personally
prepared the report (Record, p 2). Although this statement is on its face hearsay, it is admissible
as an admission against interest (see Hearsay in Civil Litigation, Renke W, JCQBA, Legal

Education Society of Alberta, Civil Advocacy Series: Evidence, May 2 and 4, 2017, paras 51-53;

Rv SGT,2010 SCC 20 at para 20, R v Couture, 2007 SCC 28 af para 75).

[32] ‘The Letter of Transmittal reflects the mspection of the 11,36 acres on November 21,
2011, and consultation with developers and the City of Edmonton Planning and Development
Team to discuss issues associated with the development of the property. It indicated that the
valuator used both a direct comparison approach (gathering sales of comparable development
land) and a “Tand residual (cost of development technique)” approach, assummg 58 logs could be
developed and marketed at prices consistent with the market (forecastmg sales of lols over a
defined period, deducting costs of development and discounting net results), It indicated that the
direct comparison approach supported a vabie of between $180,000 and $330,000 per acre .and
the land residual cost of development approach supported a total vale of §3,557,000, equating
to $313,116 per acre.

[33] Important assumptions in the land residual cost of development approach’ were set out in
the Letter of Transmittal:

(#)  the 11.36 acres will be developed with 58 RF] single-family lots;

(b)  construction will start in March 2012 and be completed within ejght
months; -

(c) an absorption period of 24 months is anticipated for the sale of these ots
starting in June 2012;

(d)  avetage price will be $180,000 for standard lots and $215,000 for pie-
shaped lots;

(c) development costs will be copsistent with the intended development,
@  typical developer’s profit will be 25% ofall costs;

(g)  discounting of residual revenue stream will be 8.5%.
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[34] Taking all of the assunptions into account, the Lefter of Transmittal anticipated total
sules revenue fbr 58 single-fimily Jots of $10,860,000, total cost to produce those lots of
$5,284,789, and expected developer’s profit of $1,321,197 (Record, pp 49-51),

IV.  The Appraisal Report

[35]1 The Appiaisal Report is set out at pp 52-111 of the Record, Like the Letter of -
‘Transmittal, i provides that, it may not “be used for any other purpose other than that of the
applicant, without the previous written consent of the appraier” (Record, p 57)

[36] It indicates that the datc of valuation was fo be as at November 21, 2011, the hiphest and
best use of the Jand was suhdivision and developroent info approximately 58 single-family lots,
and the purpose of the appraisal was to provide anestimte of market value of the fee siople

interest in these 11.36 acres “to assist m the purchase and financing of the property” {Record, p
57).

(371 The scope of appraisal was to be in accordance with the Canadian Uniform Standards of
Professional Appraisal Practice, utlizing both the direct comparison approach and land resrdual
cost of development approach, deducting in the latter all costs from gross revenues 1 the
appropriate timg frame and then discounting results i valuation of the property (Record,.p 58).

[38] Based upon a competitive and opett market, a far sale, the buyer and selier each acting
prudently and knowledgeably, and assuming price is not affected by any undue stirulus,
estimated market valoe was $3,557,000 (Record, p 59).

[39] The appraisal inchuded examivation of the Ekmore Area Structure Pln and -
Neighbouthood Structure Plan, and reflects conversations with City of Edmonton personnel
(Record, pp 66-67), inchuding advice as to ofsite levies and downstream dramage inffastructure
(Record, p 68), The Appraisal Report indicates confidence “that the fiture vse of the subject
lands will be consistent with that approved in the NSP” (Record, p 75) and that “about 58 lots
can be developed on the subject parcel” (Record, p 77).

[40]  There is no specific mention in gither the Letter of Transmittal or the Appraisal of the
rermant parcels, but 2 teview of the area outline on the aerial photograpbs, included only to
assist the reader in visualizing the property (Record, p 57), appears to inchide at least sorme of the
rermant fnds within the 11,36 acres (Record, pp 52 and 72). The copy of the inchided registered
plan for the 11.36 acres (Record, p 73) also does not indicate any of the rempant parcels, but the
lot diagram inchudes some or all of the remnant parcels (Record, p 77). '

[41] Discussion of the direct comparison approach says that the 11.36 acres of land is

rminently developable” and that “all approvals to the NSP stage are complete” (Record, p 79).
The land residual cost of development analysis estimated all costs required to produce and sell
the lots, based on curtent market cost information (Record, p 82).

[42] The land residual cost of developrent analysis makes significant assunptions about the
nutber and size of lots, the sale prices of those lots, absorption period of 2.5 lots per month for
24 months with paid up sales starting Fune, 2012 and total sellout by May, 2014, demoiition
costs of the existing farm buildings, offite Jevies and downstreamn drainage costs, taxes during
construction, servicing costs over an eight month constraction period starting March, 2012 and
ending October, 2012, interim financing charges ending December, 2013, marketing costs,
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developer’s profit, and discount rate over a 27 month development and sales period {Record, pp
84-85).

{43] The assumptions and final result as set out in the Letter of Transmittal are repeated in the -

Appraisal (Record, pp 88-89) signed by Guy J. Bourgeois, AACT, P.App., C.R.P,, but on
stationary bearing the title “Bourgeozs & Company”.

V. The Pames to the Contract

[44] 541 and Williams plead breach of contract by Bourgeois & Co, a]legmg that the
Defendant failed to take appropriate and reasonable steps when conducting the appraisal by
failing 1o take into account the existence of the remnant parcels (Statement of Claim, paras 8, 9
and 13), that the Plamtiffs acquiring thosé parcels was essenfial to the most profitable
development of the subject land, and accordingly the costs of acquining those additional lands
was material to 2 determination of the appraised warket valie of the lands (Statement of Clairn,
para 14). Onthe other hand, BOul‘gCD]S & Co says there is no privity of contract between 541 and
Bourgeois & Co; it was 541, not Willians, that entered into the contract with the Horricks
family, and #f any -damages were suffered, it was 541 that suffered those damages (Statement of
Defence, paras 9 and 15). In the alternative, Bourgeois & Co say that the Appraisal Report met
all of the terms, requirements and objectives of the contract (Statement of Defence, paras 11, 12
and 15},

[45] What is clear from the documentation is that the confract of November 9, 2011 was
between Williams personally and either Bourgeois or Guy J. Bowrgeois, AACI, P.App, CRP. T
find that in any event, Bourgeois was acting on behalf of and i his capacity as anemployee of
Bourgeois & Co, particularly since the Appraisal Report was on Bourgeois & Co stationary, and
Bourgeoss, reported that he did not personally draft the Apprasal Report.

[46] Itis also clear on the face of the contract that Williams® closely held corporation, 341, i
not a party to the contract. 541 was the sole purchaser of the 11.36 acres in guestion {Record, pp
113-119). However, the parties seeking development approval from the City of Edmonton are
both 541 and Williams (Aﬂidawt of Kit Teitch, Record, pp 1-2, pamas 1, 2,3, 4, 7 and 8). There
is no requirement that because 541 purchased the 11,36 acres, only it could appfy fora
development permit, chapge i land use designation or subdivision (see Municipal Government
Act, RSA 2000, ¢ M-26, Division 5: Land Use, ss 639-642),

47}  Edmonion Zoning Bylaw no. 12800, provides in s 13.2(1)(c) that development applicants
only require “confirmation of the owner’s authorization to apply for the Development Permi”,
‘and i 5 24.2 that an applicant for re-zoning need only set out an “mnterest n the property” :
Likewise, the Subdivision and Development Regulations, AR 43/2002, provide in s 4 that “the
owner of a parcel of land, or a person authorized by the owner of a parcel of land, say apply for
subdivision of that parcel of land...”. Willtams "could make the development applications
referenced by Leitch, in his own right, and apparently did. If the City of Edmonton has refused
such development applications, damages, if any, are suffered not only by 541 but by Williams i
his own right. Thete is po privity of contract issue with respect to Williams.

[48] If I am roistaken in that regard, [examme below the 1w with respect to privity of
contract. :
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. VL.  Privity of Contract

[49] The concept of privity of copiract is well established: “only a person who & a party toa

confract can sue on it”, and to be able to enforce a contract, “consideration must have been given
by [the person chiming the benefit of the contract] to the promisor™ (Dunlop Preumatic Tyre
Co Ltd v Selfridge & Co Ltd [1915] AC 847 at 853 (HL). : '

[S0] The strict application of the doctrine of privity of contract has been severely criticized:
“The justifications offered for the privity docttne...are quite unconvincing™ (see McCagus, ID,
The Law of Contracts (2d), 2012, at 307). It is said that the doctrine is a product of “circular
reasoning” and “inconsistent with consideration theory™ (at 307). Third party beneficiaries of 2
contract can enforce their promises in American law (Eisenberg, MA, Third Party Beneficiaries-
(1992), Colmm. L. Rev. 1358) and New Brunswick (Law Reform Act, SNB 1993, ¢ I-1.2,s4). It
has ako beer recognized that elsewhere in common law Canada: “the general rule has survived,
though...its force has been significantly undermined by a growing list of exceptions to the rule®
(McCairns at 308). i :

[51] There have generally been recognized four traditional exceptions to the doctrine of
privity of contract: agency, trust, collateral contract and equitable assignment of coniract.

[52] Inthe law of agency, where a principal authotizes an agent fo enter mto contracts on the
principal’s bebalf, the principal has a direct confractual relationship with the third party
{Fridman, GHL, Caradian Agency Law (2d), 2012). However, the application of an agency
analysis rests on a “finding of a genvine intention to create a relationslip of agency” (McCamus
at 312). There was no evidence in this case that these partics had such a genuine infention as at
Novermber 9, 2011, :

[53] The same problem arises with respect to a frust analysis, whereby the right to enfores the
_contractual obligation, achese in action, as a matter of trust, will only apply where i is clear that
the parties actually intended o create a trust relationship. See Re Schebsman [1944] Ch 83 (CA)
and Fournier Van & Storage Ltd. v. Fournier [1973] 3 OR 741 (HCI). Again, there was no
evidence in this case that a clear infention to cteate a trust existed on Novernber 3, 2011,

[54] Similar concers cxist with respect to the exceptions of collateral confract and equitable
assignment of contract, The Plintiffs did not adduce evidence to support the assettion that the
parties had agreed, expressly or mpliedly, that Williams could enter info a collateral contract
within the contemplation of the parties, or equitably assign the benefit of Willams® contract with
Bourgeois or Bourgeois & Co fo 541, The inference of an intended collateral contract og
equitable assignment of contract would be artificia), and firthermore, any mplied term must be
founded ot an objective basis baving regard to “the specific parties and specific contractual
context” (Energy Fundamentals Group Inc v Veresen Inc, 2015 ONCA 514 at paras 36-38).

[55] Jnaddition to these traditional exceptions to the doctrine of privity of contract, the
Supreme Court of Canada fashioned 2 “principled exception” in London Drugs Ltd v Kuelne &
Nagel International Ltd, [1992] 3 SCR 299, [1992] SCJ 84, and Fraser River Pile & Dredge
Ltd v Can-Dive Services Lid, [1999] 3 SCR. 108, : :

[56] I London Drugs, a contract was entered info between a corporation and a customer. It
coptained a limitation of liability cause which restricted the liability of the corporation fo forty
dollars. An action was initiated by the customer apainst the employces of the cotporation who
relied upon the lmiting contractual provision as a defence. Jt was arpoed by the customer that
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contract ngeneral, orthe provision jn particular, again as determined’ by
reference. to the intentions of the parties?

[59] .. More recently, the Ontario Court of Appe;al addressed the relaxation of the doctrine of
‘privity - of contract as a “sword” rather than a ‘shield” a8 had been the situation in the London -

Drugs and Fraser River cases: In Brown v Belleville (Ctty), 2013 ONCA 148, the ummmpahty

Tad agreed with 4 local. finmer to imaintain. and reparr part of a storm sewer: dramage system, The.

first farmer sold. the land to a second Eirmer who later sold it to the Btowns, the current -
p]amhffs 'lhe Browns requcsted that the munl(:lpdhty honour rts cont:actuai obhgahon to the

‘would be subsequcnt oWers of the propcrly entifled o take: advantage of the contractual -
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provisions. However, in obifer, the Courl addressed the privity. of confract issue at para 79

1t 5 important 1o nofe at the ouiset that the doctrine of privity of contract i of
considerably diminished force in Canada as a contioving principle of contract law.
It has been subject to a wealth of repeated academic. and judicial crificism, leading
to fiequent calls for law reform in Canada und ebewliere, .. Several of the leading
cases cited by the parties on this appeal afford abundant evidence of the rélaxation
of the anmbit of the doctrine in particular cases. Thus, while the doctrine survives
in Canada, it persists only i weakened form

[60]  On the other hand, Alberta authorities have tended fo apply the principled rsxceptzon o
privity only when the third party beneficiary nses the contractual ferm to defend an action,  not

when advancmg a chim' (see 375069 Alberia Lid v 400411 AIbertaLtd 2000 ABQB 29 atpara -

43; Parwinn Developments Ltd v. 375069 Alberta Ltd, 2000 ABQR 31 at para 33).

[61] The issués héie, therefore, are whether under the circumstances Wilhams and Bowrgeois:

Jor Boury gems & Contended to extend the benefit of their coniract W 541, whether the activities”

_ pcrtonmd by 341 , purchase ofthe 11.36 acres in question and-the development applications
referenced above, were the very activities contermplated ds-coming’ within the scope of the

confract, and whether 541 should b entied. to rely upon the priveipled exception to privity .of
contract in the context of an aclion for. breach of confract, as opposed to'a defence to such an
‘action,

{621  Clearly, the achivities performed by 541 were the very activities conterriplated by the
contact between Williams and Bourgeois or Bourgeols & Co: the purchase of the 11,36 acres.
with a view to “be subdivided in a fashion that is consistent with swrounding properties” so-as to
allow “acquiring. and developing these bmds”™ (Record; p 45).

[63] Tamnvited by Williams to taks judicial notice (Supplementary Brief of the Phintiffs,
paras 25-27; and Supplementary Brief of the Plamtiff on Judicial Notice) that virtually «ll land
scquisitions for the purpose of application for comnercial development pevmits, change i Jand
use designation and subdivision in Edmonton oceur through bodies corporate; rather than by
individvals., Thie Supreme ‘Court of Crinada said in R v Find, 2001 SCC.32, at para 4&:

~.a.cotst may properly fake judicial notice of facts that are eittier: (1) so notorious
or penerally accepted as not to. be the subject of debate among reasonable persons;
or (2) capab}e of immediate and accurate demonstrahon by resort to. readily
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accesmble sources of indisputable accumcy R v Potts (1982), 1982 Canlil 1751
(ONCA), 66 CCC (2d) 219 (Ont. C.A); T Sopinka; S. N, Lederman and A. W,
Bryant, The Law of Evidence in Canada {2nd ed. 1999), at p 1055,

(See also CED Evidence XVIL1, Judicial Notice, s 1038; Judicial Notice: Dispensing with.
Proof, Graesser, R, JCQBA, Legal Education Society of Alberta, Civil Advocacy Series.
Fuiderce, May 2 and 4, 2017; R v Meadowbrook Management Ltd, 2001 ABPC 245 at para 13,
quoting from Canada Post Corp p Smith (1994), 118 DLR (4" 454 (Ont Ct Gen Div); R v

Spence, (2005) 3 SCR 458 at paras 53-57 and 60-62; and Sopinka, Lederman & Bryant, The Law

of Evidence in Canada, 4",2014, at 1322).

[64] The Supreme Cout of Canada said n Southcott Estates Inc v Toronto Catholic District
School Board, 2012 SCC 51, at para }:*Real estate developers frequently creale *mgle -purpose
corporations for the sole purpese of purchasing and developing properties for profit.”

[65] A review of the matters before the City of Edmonton Planhing Officer, Subdivision

- Authority, and the Stbdivision. and Development Appeal Board bears that out. It would not have
been a surprise to any of Williams, Bourgeois or Bourgeois & Co that Williams would use Ins
closely. held corporation for the purpose\ of purchase and devebopment. therefore: take judicial
notice of that practice,

[66] Fimlly, I conclude that the law has evolved with respect to the _princip]ed exception fo the
doctrine of privity of contract since the Alberta decisions noted above which would limit " the use
of that exception to matters of defence, ratlier than advancing a claim, and m that regard, 1 would
adopt the position of the Ontario Court of Appeal in Brown.

[67]  As aresult, had | determined it was necessary to determme the pnv:ty of confract igsue fo
disposc of this matter, {'would have found that 541, although not a party to the contract between

Wiliams and Bourgeois or Bourgeo;s & Co, i entitled “to rely upon that contact as a third party
beneficiary o advancing its elaim in this matier.

VI, ‘Tlie Breach of Contract

[68] The epail contract: of Noverber 9, 2011 was to estimate an appropriate putchase price:
for the 11.36 acres so that it could be deveioped to “[its] highest and bestuse”, that is, to be
“subdivided ip a fashion that is consistent with surounding properties” (Record, pp 44-45), The

contract idicated that Bourgeois or Bourgeois. & Co would investigate the issues and costs that -

may be incurred “in the course of acquiting and develbping these lands”. To that: end, Bourgeoss
of Bourgeois & Coutilized a “cost of development technique™ that would show the “fevenue:
fom the sale of Iots” on these Jands, The confract ako mdicated that it would cstimate the costio
*produce. those lots and make them available. to the public” (Record, p 45).

[69]  Those words in the email contract of November 9; 2011 make it clear that what
Bourgenis or Bourgeois & Co were contracted to do was 1o provide an appraisal estimating the
appropriate purchase price of these lands so that residential development could oceur on the hand.
This process would, without doubt, tequire the issvance of a development permit, fé-zoning of
the lands from AG to perhaps RF I, and subdivision. No one conld have understood otherwise. -

{70} The Letter of Transmiftal confirms this. It refers to the 11.36 acres as “development land™
- (Record, p49) and contermplated “Yedevelopment to a residential subdivision™ (Record, p 50),
* reports on consultation with developers and the City of Edmonton Planning and Development
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Team “associated with the development of this property” (Record, p 50), and assumes that 58
Tots “coukl be developed and marketed” {Record, p 50). It reports using a “cost of development
technique”, - deducts the costs of development, and asswmes that the land will be “developed with
58 RF1I single- family lots” (Record, p 50). It pmvuies that Bourgeois or Bourgeois & Co have
“excellent information regarding devclopment costs” and have applicd that information
“consistent with the intended development”, allows for a “developer’s profit” and provxdes an
estimate clearly contemplating such development (Recoxd, pp 50-51).

{71] The Appraisal Repott advises that the highest aud best use of the lnd is subdivision and -

development into approximately 58 single-family lots and describes the property type as .
“Development Land” (Record, p 55). It indicates that these lands are completely surrounded “in
its entirety with single-family homes, medium densily projects and reail typical ef an established
residential subdivision” (Record, p 64), and confirms that these lands are “infended for
‘residential single- farnily lots” (Record, p 66). '

[72] Throughout, the Appraisal Report contermplates purchase of thlS property for the purpose
of developrment application, re-zoning, subdivision and construction of smgle-family lots,
condominiums or duplexes (Record, pp 66, 68, 70, 75, 71, 79, 82-85, and 87-88). Bowgeois or
Bourgeois & Co clearly conterplated that their finction was to * estmnte all costs required to
produce and sell the lots” (Record, p 82). '

[73] Ifind that the contract was clearly a contract to determine all costs that could reasonably
be expected to be incwrred in purchasing, developing, re-zoning, subdividing and selling single-
family lots on the 11.36 acres, In filfilling this duty, Bourgeois or Bourgeois & Co clearly knew
that they had 1o arrive at a cost that took info acconnt and considered the lnds and development
surrourxling, this parce! (Record, pp 49, 50, 55, 64, 67, 68, 77 and 88), and. to do so Bourgeois or
Bourgeois & Co would be required fo consu!t with developers and  pariicular, with the City of
Edmonton Planning and Development Team to “discuss the issues associated with the
development of this property” (Record, p 50, 67, 68 and 79). The Appraisal Report zlso mchuded
Edmonton Zoning Bylaw extracts -(Record, pp 92-93).

[74] The only suhstantial contractual issue i whether Bourgeois or Bowrgeois & Co was -

reasonably required fo identify and “Sag” the reromant parcels as being an ssue that would need '

1o be known and evaluated by Williams to detérmine whether the “costs, effort and risk are
viabl” (Record, pp 44- 46)

{75] Bourgeois & Co has argued that there are significant reasons why the Appraisal chort
could not be telied upon by 541 or Williams, but none of those reasons arc material as to whether
or not the remmant parcels should have bcen identified as apotenttal impediment (o developient,
re-zoning and subdivision. Those non-material arguments were:

A The Appraisal Report was said to be only valid as at Novensber 21, 2011, but the
steps taken with regard fo this property were significantly delayed aﬁer that date:

(a)  The real estate purchase comtract betwcen 541 and the Horricks was not
signed until Juby 25, 2012;

{b) Leitch was not retained untif November, 2012,
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{c) The issue of the remmant kots was not determined until Januaty, 2013;

‘(@)  The development applications and re-zoning proposals were not made
" until Febtuary, 2013, and June or July, 2013; and

(&)  the Transkr of Land fom the Horricks to 541 was not reglstercd until
Jamery 14, 2014:

i. Williams or 541 did not purchase the Iand fiom the Horricks at the amount set out.

ini the Letter of Transmittal or Appraisal Report: $3,557,000 (Record, p 51).
‘Instead, the purchase price was $3,800,000 plus GST, allocated as $1,575,000 for
buildings and $2,225,000 for fand {Record, pp 113-114); and

fii.  The Letter of Transmittal and Appralsai Repott contemplated the development of
’ the lands for 58 single- family lots, whereas the applications to the City of
Edmonton were firstly for 53 single- mily lots and 70-75 low-medium depsity
condominiugn units (Record, pp 1 and 162), and later for single-family lots and
duplexes (Record, p 2).

[76] 1fnd i was essential to the completion of the contract between the parties that Bowrgeois
or Bourgeois & Co should have at least identified fhe existence of the remnart lots and flagged
them for consideration by Williams. Some or all of the remnant lots are wholly or partially
identified either within or immediately outside the 11.36 acres in the subject site-aeral view
(Record, p 72), and the development land sketch (Record, p 77) of the Appraisal Report, but on
the other hand, are not identified nor acknowledged in the waitten text of the Letter of
Trapsmitta! or Appraisal Report, not on the diagrams or plans of the property at pp 67, 68 or-73
of the Record. '

[77] The Plaintiffs have established a breach of contract. '

VI, The Toft of Negligence

7181 In addition to the pleadings alléging breach of contract, 541 and Willlams plead
negligence onthe part of Bourgeois & Co, as set out m patagraphs 15 and 16 of the Statement of
Chaim, which neglipence was denied in the Statement of Defence at paragraphs 8, 13, 14 and 15,

[79] McCamns, supra, says that the breach of a party’s contractimal duty to another may alko
constitute a tort Typosig compensable injuries upon.a third party to the contract, and is thus
another device for avoiding the third party beneficiary rule (p 315). McCamus also mdicates that
in sowe cases the tort duty owed fo the third parly appears to arise directly fom the breach of
contract (p 315). 1 find, as T did with the consideration of breach of contract, that 541 was
teasonably within the confemriplation of the parties, so as fo create a doty of care in Bourgeois and
Bom’gema & Co.

[80] - There was no clain advanced, such as is standard with respect to Jand valuation and
appraisals, i negligent misstatement pursuant fo'the principle in Hedley Byrne & Co v Heller &
Partners Ltd, [1964] AC 465 (HL). In Hedley Byrne, the duty of care in making a répresentation
was sai fo arise out of a relationship between the parties that was as close to contract as possible
or “equivalent to contract”. Because Ihave found a contract between Williams and Bowrgeois or
Bourgeois & Co, and, if necessary, the ability of 541 to rely upor that contract as a third party
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beneficiary, it B not necessary to engage in a detaﬂed analysis ‘of the duty of care m negligent
misrepresenfation aside from contract.

[81]  As atesulf, this Court is left to examine the issue oflneg]igencc on-a traditional analysis:
duty of care, standard of care, breach of the standard of care, causation and damages,

[82]  Fach of the parties provided expert standard of care evidence fom real estate appraisers
licensed through the Real Estate Council of Alberta. The Phmtiffs’ expert, Ivan Weleschulk
(“Weleschuk™), is a Designated Appraiser — Comymercisl with. the Canadian National Association
of Real Fatate Appraisers, which association requires members to follow the Uniform Standards.
of Professional Appraisal Practice, the American appraisal standards. The Defendants’ expert
was John Farmer (“Farmer™), an accredited appraiser with the Appraisal Institute of Canada,
* which created the Canadian Uiform Standards of Professional Appraisal Practice. (“Standards”}
(Record, pp 317-393).

[83] The relevant provisions of the Standards inchide:

6.2  Rules
In the report [see 7.1] the Appraiser must:

6.2.9 identify the location and characterstics of thr: property and the
intetest appraised; [see 7.10]

7.10  Charactexistics of the Property [see 6.2.9, 12.21]

10.1 Relevant to the purpose and itended use of the repox”c stxengths and
weaknesses must be analyzed and mcluded m the report:

7.10.1.vi Consideration of known detrimental conditions [see 12.22]

12.21 - Characteristics of the Property [see 6.2.9]

12.21.1 - ..Any unusual aspect and any contrasts between the subject
property and adjoining uses should be highlighted....

12.22 Defrimental (‘(mdmons [see 7. 10 1.vi

12.22.1 When qualified specialists have documented the existence
of detimental conditions and estimated the costs of remediation or
compliance, an appraiser may be in a condition to develop an.opinion of
“as js” value and should be aware of, understand aod correctly employ
those tecopnized methods and fechniques necessary to pmdunc a credible
. appraisal.

[84]  Both experts provided opmions based upon the Standards (Recoxd, pp 317-395).

2017 ABQB 2383 {CanLli)
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[92] Famer said:

If the scope of work bhad requited the appraiser to consider additional avalysis,
iformation periaining to preliminary subdivision plans, estimated costs for
servicing or any other approvals would lkely have been provided by the
Plamtiffs. (Record, p 487)

[93] Fammer points out that there was no such clear direction. from the client so that the
appraiser had to make “efforts- to devise a valuation by making estimates and using assnmptions”
in Bourgeois’ land residual analysis cost of development technique, and said that the “weakness
of this approach is that the final indication of valie will change it any one of these assumptions

is altered. The more assunptions made, the weaker the valie outcome:..” (Record, p 499).
Additionally, he says; “There is, however, a general lack of support for the assumptions made in
the Teport, with reliance bascd upon the appraisers’ expetience of appraisal and roarket '
conditions” (Record, p 501).

[94] Tn conclusion, Farmer indicaied that it was his opinion “that the analyses, opinions  and
conclusions in the [Bourgeois] report under review are appropriatc and reasonable” (Record, p
503), but again, that conclusion was based upon his limited view of the scope of the contract “to
consider the value of a specific parcel of land, to assist in the acquisition of this parcel by their
client fiom a specific vendor” (Record, p 503).

2017 ABQB 383 (CanlLli)

[95] Subsequently, Farmer was asked to answer two specific questions:

1. Considering the scope of his retainer and the evidence given in this action, did
the cost of development' [land residual] approach require Mr. Bourgeois to
consider the remnant parcels in the cowse of his appraisal and either address
themn or specifically state that he ignored them in his Appraisal Repori?

2. Copsidering the scope of Mr. Bourgeois® retainer and the evidence given in this

action, were the reramant parcels “known detrimental conditions” as that phrase i
used m the CUSPAP Standards? ‘

[96] Inapswer to the first question, Farmer was of the opivion that the cost of development
fand residual approach did not require Bourgeois to consider the repmant parcels in the course of
his appraisal nor to either address them or specifically state that he ignored them in the report.
However, that conclision was qualificd by earlier statements that “this appraisal tochnique
(based only. in part on the cost of development [land residual] approach) is only used fo arrive at
avalue estimate. Tt is not a feashbility analysis for development purposes” and “the only actual
nformation that the appraiser had to rely on was a Neighbourhood Stmcture Plan (NSP), which
is in ftself, only a concept design for the location of predicting the preferred futwre type of land
nses ervisioned by the Plan” (Record, p 866). This conchision is therefore agam limited by
Farmer’s intexpretation of a more restricted coniract than [have determined above.

[97] Inanswer to the second question, Farmer was of the opinion that the remnant parcels
could not be considered a “known detrimental condition” uader fie framework of the Standards
which he said “appeared to relate to conditions on the land being appraised [as opposed to
adjacent lands]” (Record, p 868). '
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{98} Bourgeois and Bourgeois &.Co submitted {hat the Standards differentiate between an
applalbdl report and a feasbility analysis; and their retainer was to do the former and not the
Iatter, They said that an appraisal repoxt sets out a forrmal opinion of value on a specific parcel
. (Record, p 320) while a feasibility analysis encompasses “the cost-benefit relationship of an
ecopomie endeavour” (Record, p 322).

[991  The relevant provisions are ss 11.10 and 1247 of the Standards
11.10 Keasibility Analysis [see 12.47)
11.10.1 In developmg a feasibility analysis,” a consultant must:
11.10.14 prepare a complete market analysis;

11.10.1 4L apply the results of the market analysis to
aliernative courses of action to achieve the client’s objective;

11.10.14i.  consider and amalyze the probable costs of each
alternative; ' '

11.10.Liv.  consider and anafyze the pmbahi]ity of altering any
constramts to each alternative;

11,10.1.v. consider and anaiyye the probable outcome of each
alfernative. :

12.47 Feasibility Analysis [see 11.10]

12.47.1 The consultant should compare the following criteria from the
client’s pm]cct to the resuits of the market analysis:

- The project budget (all construction costs, fees, carrying costs,
and onpuing property operating expenses);
- The time sequence of activities {phrming, construction and
~ marketing);
- The type and cost of financing obtainable;

- Cash flow forecasts over the development andfor holding period;
and

- Yield expectations.

‘The consultant should have enough datato estimate whether the project will
develop according to the expectations of the client and is economically feasible in
~ accordance with the client’s explicitly defined financial objectives.

[100] Itis clear that the report prepared by Boutgeois or Bourgeois & Co was entitled

“Appraisal Report”. It is also clear that the confract did not contemplate a full feasibility analysis

as defined in the Standards. However, 1 have found that the terms of the contract between the -
parties required more than a simple valuation of the lands m question for purchase, but
“contemplated purchase, developinent application, re-zoning, subdivision and sale of at least
gingle- family wnits, and the identification of factors that would have a significant effect on the
cost to do so. The contract, as [ have determined it to be, falls somewhere between the narrow
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~ scope of an appraisal report contemphited by Farmer, but less than a full feasibility analysis as
~ defied in the-Standards. : - :

[101] Comparing the reports of Welschuk and Parmer, [ prefer and accept the Weleschuk
opinion, given the scope of the contract between Williams and Bourgeois or Bowrgeois & Co that
[ have determined above. The opinion of Farmer is founded upon a narrower scope.of contract,
which I do not accept and do not find. . )

[L02] Having ‘accepted the report of Weleschmk, and based upon the conclusions 1 have reached
with respect to the contract issves above, I find that Bowgeois or Bourgeois & Co had a duty of
care in preparing their Appraisal Report to Williams and 541, that the established standard of
care would have been to identify and flag the existence of the remmant parcels so that Wiliams
and 541 could determine whether the “costs, effort and risk [of the purchase and development of
the 11.36 acres are viable” (Record, pp 44-46) and that in failing to do so, Boutgeois and

- Bowrgeos & Co failed to live up to that standard of care expected of a reasonably competent,
equally situated appraiser. ‘

[103] Inithe present case, any loss that may be suffered by Willams or 541 is a pure ecONONEC -
Joss. Discussion as to whether pure cconomic loss js recoverable i the curtent circumstances
under the analysis in Anas v Merton London Borough Council,{1978] A.C, 728, and Nielsen v

Kamloops (City),{1984] 10 DIR (4th) 641 (SCC), and the following cases, is best left for fature

discussion on damages, specifically reserved fom the issue of liability before this Court.

.IX. " Conclusion

[104] Inconchsion, Ifind that Williams entered into a contract with Bourgeois or Bourgeois &
Co to determine all of the costs that could reasonably be expected to be incured in purchasing,

" developing, re-zomng, subdividing and selling single-family lots on the 11.36 acres in question
in-this ltigation. I find that 541 was not a party to this contract but there was nothing preventing
541 from putchasing the lands in question and having Williams, or each. of them jointly, make
the pecessary applications for developuent approval, re-zoning and subdivision, such that if any
damages were incurred, which is not the subject of the matter currently before me, they would
have been incurred each of by Williarns and 541, and are chimable through Willams as a party
to the confract, ‘

[105] If I am wrong in this conchusion, I find that the “principled exception” to the doctrine of
privity of confract exists such that 541, as a reasonably contemplated third party beneficiary, is
ablke to take advantage of the contract between Williams and Bourgeois or Bourgeois & Co.

{106] Additionally, 1find that on a negligence analysis, Bourgeols and Bourgeots & Cobad a
duty to both Williams and 541 to identify and flag the existence of the remnant parcels for
Williams and 541 in the Appraisal Report; that was the expected standard of care, and they failed
to meet that expected standard of care, - ,

2017 ABGB 363 (CanLll)
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[107] Ilave the issues of causation and damages to a further comsideration.

Heard on the 31* day of March, 2017. |
Dated at the City of Edmonton, Alberta this. 5' day of June, 2017.

K. P, Feehan
" J.C.Q.B.A.

Appearances:

James K. McFadyen, Q.C.
Parlee McLaws LLP
for the Plantiffs

Donald J. McGarvey, Q.C. -
McLentan Ross LLP
for the Defendant
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Parwinn Developments Lid. v. 375069 Alberta Ltd., 2000 ABQB 31
Date:; 20000126

Action No. 9903 02337 .

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF EDMONTON

BETWEEN: -

PARWINN DEVELOPMENTS LTD. AND PERRY NYGREN
_ Plaintiffs
-and -
375069 ALBERTA LTD.
Defenda.nt
AND BETWEEMN:
375069 ALBERTA LTD.
Plaintiff by Counterclaim
(Defendant)
- and -
PARWINN DEVELOPMENTS LTD. and PERRY NYGREN
Defendants by Counterclaim

(Plaintiffs)

REASONS FOR JUDGMENT
of the '
HONOURABLE MR. JUSTICE I. L. LEWIS

2000 ABQB 31 (CanLlil}
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APPEARANCES:

- W.MURRAY SMITH
for the Plaintiffs

. (Defendants by Counterclaim)

BARRY D. YOUNG, Q.C.

(1]

* for the Defendant
{Plaintiff by Counterclaim)

The plamtiffs seek judgment against the dcfendant for an unpald roal estafe commission
of $127,800.00, plus interest under the Judgment Tnterest Act, S.A. 1984, ¢. J-0.5, as well as
any applicable goods and services tax and costs on a solicitor and his own client basis. The
defendant denies the claim and counterclaims for a declaration that if a real estate commission
is payable, the payment of the real estate commission would constitute a forfeiture and the
plaintiff by counterclaim is entitled to relief against such a forfeiture.

ISSUES

el

3]

M
@

16

Plaintiffs’ counsel’s position is that the issues before the court are:

What weight should be given to the evidence of John Ryan?

Is there privity of coniract between the plaintiff real esiate agent and the
defendant vendor such as to sustain an action for commission and, if not,
alternatively, can this matter be brought within a pnnmpied exception to the
doctrine of pnwty of contract? and

Should the removal of the conditions precedent be enforced as the
triggeting cvent for the payment of the commission as provided for in

paragraph 16 of the offer to purchase and agreement for sale (“the
agreement”)?

Counsel for the defendant defines its position on the issues before the court as follows:

(1

@)

The plaintiffs are under a misunderstanding that the case tutns on deceit or
fraud;

. Can the plaintiffs sue successfully for recovery of a commission on the basis of

the agreement to which neither of the plaintiffs is a party;

2000 ABQB 31 {CanLll)
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(3) . Ifthe Court finds for some reason that there is privity between the plaintiff
Nygren and the defendant, then the defendant asks the court to allow an
amendment to the staternent of defence and counterclaim to plead unilateral
mistake and allow the remedy of rectification to be applied to the facts so that.
clause 16 of the agreement conforms to what Mr. Ryan understood it to be;

(4)  Ifthe Court finds that there is privity of contract between the plaintiffs and the
defendant and that the plaintiffs cannot sue successfully on the agreement, then
is there some other agreement that exists between the plaintiffs and the '
defendant? (Such agreement has not been pled by the plaintiffs. At the opening
of trial, counsel for the defendant asked what agreement was being sued on by
the plaintiffs. Plaintiffs’ counsel stated that it was only the agreement); and

(5)  What effect does this Honourable Court’s decision in the first trial (400411
Alberta Ltd. v. 375069 Alberta Lid ) have on the instant case?

FACTS

{4] The plaintiff, Mr. Nygren (“Nygren”), has been a licensed real estate broker in Calgary
since the summer of 1986. In carty 1989, after being associated with two real estate firms, he
incorporated his own real estate company, the plaintiff, Parwinn Developments Ltd.
(“Parwinn”™), According to the plaintiffs, Nygren is the sole shareholder of Parwina,

[5] In early 1989, Nygren contacted Mr. Ryan (“Ryan”) of Coopers & Lybrand, chartered
accountants, in Edmonton regarding a condominivm property in Calgary, known as the Forest
Lawn property. The Forest Lawn property was owned by Ryan’s company, 386361 Albetta
Ltd. {(“386361"). Nygren's purpose in contacting Ryan was to determine if he was interested
in selling the property, which Mr. Ryan was. :

[6] Ryan has had many years of experience as a chartered accountant, trustee in batkruptey
and recejiver manager with Coopers & Lybrand. He has had a vast experience in selling and
marketing hundreds of properties throughout Canada and has dealt with realtors for upwards of
20 years. ’

[7]  Nygren testified that he was working in conjunction with Mr, Pat Vuong (“Vuong”) of
Remax Real Estate North of Calgary, Vuong indicated to Nygren that he might have a buyer
for the Forest Lawn property and, according to Nygren, he and Vuong made an agreement to
" split the commission on any sale. ' '

[8] ~ Vuong obtained an offer for the purchase of the Forest Lawn property. Nygren and
Vuong brought the offer, dated May 1, 1989, to Ryan in Edmonton. On May 3, 1989, Ryan
accepted the offer on hehalf of the owner and vendor of the property, 386361.

2000 ABQB 31 (Canlll)
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[91  The form of offer used in the Forest Law property sale was obtained from Ryari’s
Jawyer, Mr, Romanko of Bryan & Company. This form of offer was used in the Forest Lawn
property sale by filling in the blanks, with respect to the sale price, the deposit, when the
balance of the purchase price was payable, the date the conditions precedent had to be
concluded and the closing date of the sale, The commission clause in the form of offer
provides: ‘

16. COMMISSION

The partiés acknowledge that a real estate commission of Three (3%)
percent of the gross sale price of the subject Property is payable to the Agent
and, such shall be the responsibility of and shall be fully paid by the Vendor.

[10] Inthe form of offer for the Forest Lawn property, Remax Real Estate North is shown as
the agent for the vendor, 386361. There was no listing agreement signed by Ryan, on behalf of
3186361, with either of the plaintiffs, nor with Vuong or Remax Real Estate North. The Forest
~ Lawn prbpefty sale closed, but I have no evidence as to whether a real estate commission was
paid and if so to whom and the amount. However, I assume a commission was paid in view of
the further attempted sale arranged by Nygren and Vuong with dnother of Ryan’s companies.

[11] In ;my event, Nygren determined from Ryan that he had other properties held by other
numbered companies that he would be interested in selling. A package of information on the
other properties was obtained by Nygren from Ryan. : o '

[12] Ryan indicated he would be prepared to entertain offers on two properties in Edmonton
consisting of 208 townhouse units in total and referred to as the Townhouse and Wellington
projects. These two townhouse propeties are legally described as Lots 1, 2, 3, 4, 5and 7 in
Block 75, Plan 1837KS. Both properties were limited dividend projects, being controlled by
C.M.H.C. through an agreement attached to its first mortgage on each of the properties. The
purpose of the limited dividend projects is to provide low-cost housing for low income
families. - ‘

[13] Vuong found a purchaser for the Townhouse and Wellington properties. This offer was
set out in a form of offer to purchase and agreement of sale (the “purchase contract”) prepared
by Nygren. Nygren prepared this purchase contract using the form of purchase contract he bad
received from Romanko for the Forest Lawn property sale.

[14] The first draft of this purchase contract was directed to Remax Real Estate North, as
agent for the vendor 386361. 386361 wag the owner of the Forest Lawn property, but not the
owner of the Townhouse or Wellington properties. Another nurmbeted company of Ryan’s,
375069 Alberta Lid. (“375069"), was the owner of the latter properties. Therefore, another
purchase contract was prepared and addressed to Remax Real Estate North, as agent for
375069, the vendor and owner. The purchase price remained. the same in this revised purchase

2000 ABQB 31 (Canli)
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coniract, but the deposit was increased as Ryan had requested, that is, the deposit payable on

~ the removal of the conditions set forth in the purchase contract was increased from a total of
$75,000.,00 to a total of $200,000.00 (This deposit amount includes both the initial deposit and:
the subsequent deposit). This purchase contract was accepted by Ryan on behalf 375069 after
it was faxed to him and the ongmal counercd to him.

[15] TDBesides changmg the sale price, deposit, closing date for the conditions precedent to be
rernoved, and the date of closing of the sale, from the form of purchase contract used in the
Forest Lawn property sale, Nygren also changed the commission clause in pamgraph 16 to
read as follows:

16, COMMISSION

- The parties acknowledge that a real estate commission of Three (3%)
percent of the gross sale price of the subject Property is payable to the Agent
and, such shall be the responsibility of and shall be fully paid by the Vendor.
The reat estate commission shall be deemed to have been earned upon removal
of the Conditions Precedent and the Deposit monies shall apply firstly to the to
[sic] pay the reul estate commission and the parties authorize the Agent to
deduct from the Deposit the real estate commission payable. The Vendor hereby
irrevocably assigns out of the proceeds of the sale any unpaid balance of the real
estate commission and the Vendor directs its solicitors to pay the same to the
Agent upon completion of the sale. The Vendor hereby notifies both the
Purchaser and its solicitor of this assignment.

[16] Nygren did not teil Ryan of this change to the conmmission clause in the purchase
contract. According to Ryan, he asked Nygren if there were any changes in the purchase
contract outside of the price, conditions, deposit and closing date and Nygren said there were
no other changes. As with the Forest Lawn property sale, Ryan did not, on behalf of the owner,
enter into a listing agreement with any real estate agent with respect to the Townhouse and

“Wellington properties. Ryan testified, and I accept his evidence, his general practice in 39
percent of the cases when he is selling property, is to never give a listing and to pay
commission only upon coripletion. He testified that his unwavering practice is that no
commission is paid untii the deal is satisfactorily completed.

[17]1 The purchase contract on the Wellington and Townhouse projects is dated Augnst 9,
1989. This purchase contract was accepted on August 15, 1989, The closing date was
September 20, 1989, with the conditions precedent having to be waived by the purchasers by
12 o’¢lock noon on September 10, 1989. Thé date by which the conditions precedent had to be
waived, as well as the closing date, were extended a number of times. Finally, on December

‘29, 1989, the conditions precedent were waived or removed by the purchaser and a closing
date was agreed on of Febrary 1, 1990. This closing date was subsequently extended to April
1, 1990. The sale never closed. .

2000 ABQB 31 (Canlli)
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Neither of the plaintiffs nor Remax Real Estate North nor Vuong are signatories to this

_purchase confract, 400411 Alberta Ltd. is the purchaser in this purchase contract,

On January 22, 1990, Nygren on behalf of Nygren Real Estate Agencies, wrote a letter

. to Coopers & Lybrand, to the attention of Ryan, which Ryan acknowledged and approved on
behalf of 375069. The letter states:

Re: Sale of Townhouse Development Lid,
13135 - 131 Street, Edmonton, Albotta

~ This letter will re-affiom that upon closing of the sale of the above mentioned
property to 400411 Alberta Lid,, the Vendor will pay areal estate commission
of 3% of the gross sale price in accordance with paragraph 16 of the Offer to
Purchase and Agreement of Sale.

The Commission shal{ be payable to NYGREN REAL ESTATE AGENCIES
and Nygren Real Estate Agencies shall be responsible to pay its sub-agent,
REMAX REAL ESTATE NORTH, the selling portion of the commissions
payable.

Thankyou [sic] for your continued support and i 1t is always a pleasure to do
business with you.

Yours truly,
NYGREN REAL ESTATE AGENCIES

Perry F. Nygren

Real Estate Agent

Land Agent

100, 209 19 STREET N.W,
CALGARY, ALBERTA TIN 2H9
Ph: 403-560-1607

ACKNOWLEDGED AND APPROVED
375069 ALBERTA LTD.

- PER:

John M. Ryan

2000 ABQB 31 (CanlLll)
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{20] According to Ryan, the reason for this letter is that when he found out that Nygren had
changed clause 16 of the purchase contract to read that the commission was payable on the
conditions being waived, he was livid with Nygren and phoned him and demanded a change in
the purchase contract to reflect that the commission was payable on the closing of the sale and
not on the conditions precedent being removed or waived, Nygren could not recall exactly
what the circumstances were that gave tise to his writing the above letfer, or that Ryan was
upset with him, I accept Ryan’s evidence on this issue.

[21] Nygren acknowledged that in most real estate transactions, he gets paid his real estate
cormunission after the sale is concluded and the monies have been paid. He also testified that he
sometimes gets paid his real estate commission after the conditions are removed, but thzs is
totally dependent on the agreement made for the payment of commission.

{221  The first demand Nygren made on Ryan for payment of his comnmission was in a letter
dated November 30, 1990. This was followed by a further letter from Nygren to Ryan on
December 3, 1990 seeking payment of his real estate commission.

[23] The real estate commission has not been paid and thus the reason for this action, which
was commenced with the issuance of a statement of claim on August 4, 1993 in the Judicial
District of Calgary. This action was transferred to the Judicial District of Edmonton for trial,
which followed immediately after the trial of the action commenced by the vendors against the
purchasers, in which the purchasers seek, amongst other remedies, specific performance of the
purchase contract or the return of their deposit monies of some $200,000.00. The vendor seeks
amongst other remedies, an order of forfeiture of the deposit monies.

ISSUES OR QUESTIONS TO BE DECIDED

1. Is there a contract between the plaintiffs and the defendant to pay a real estate
commission? .

{24] Clearly in the purchase contract signed by the vendor, Remax Real Estate North is the
agent for the vendor and the company to whom the real estate commission is payable under
clanse 16. A number of the cases counsel provided to me refer to this type of an agreement as a
commission agreement, as opposed to a listing agreement. There was no listing agreement
entered into in this case by the defendant vendor with anyone. The commission agreement in
the purchase contcact was made by the defendant vendor with Remax Real Estate North, not
with the plaintiffs. Therefore, if clause 16, the commission agreement, could be enforced it
coulcl only be done by Remax Real Estate North.

[25] _The plaintiffs argue that if they were not a party to the commission clause, Remax was
its sub-agent and that the plaintiffs can benefit from the clause based on this agency
relationship. T have no evidence whatsoever before me as to what, if any, arrangement was in

2000 ABQS 31 (CanlLll)
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place between Vuong or Remax and Nygren-or his company. As a result, the defendant’s
argument is that Nygren was not consistent in his characterization of his relationship with
Remax and is of no significance,

[26] Nyeren stated at trial that he had an agreement with Vuong or Remax to share the
commission. If this is the case, and L have no evidence before me to find that it is, Nygren’s
cauge of action is against Remax not the defendants. The plaintiffs cannot use an alleged
commission agreement between themselves and Remax as the basis for a claim against the
defendants. S

[27] If there had been an agreement between Nygren or Parwinn and the defendant vendor
to pay a cotnmission on the conditions precedent being waived or removed, [ agree with
counsel for the defendant vendor that the plaintiffs who drafted the contract, in particular
clause 16, should have this clause construed contra preferentum, that is, against them: Alex
Duff Realty Ltd. v. Eaglecrest Hidgs. Ltd, [1935] 5 W.W_R. 61 (C.A)). Clause 16 is
ambignous, because it says that the comumission is deemed to-be earned on the conditions
precedent being removed, but it does not say when the commission would be payable. -
Therefore, even if the plaintiffs could rely on the clause, I find that it would not assist their
claim, :

- [28]  Second, if there had been an agreement between Nygren or Parwinn and the defendant
vendor to pay commission, this Agreement was vatied by virtue of the letter of Janaary 22,
1990 from Nygren to the vendor, making the commission payable on the closing of the sale.
Consequently, the agent was not entitled to a commission unless and until the sale was
completed,

[29] How can the plaintiffs amend an agrecment that they are not a party to? The case does
~ not have to be decided on this point, as it is my finding that the plaintiffs have no cause of
action, not being parties to the purchase contract.

2. Does an exception to the dectrine of privity of contract apply?
[30] Counsel for the plaintiffs argued at some length, particularly in his written brief, that
the concept of privity of contract is evolving to the point where, he argues, his clients should

have the benefit of the commission agreement in clanse 16 of the purchase contract.

[311 The most recent case in which the doctrine of privity of contract was “extended” is-a
decsion of the Supreme Court of Canada in Fraser River Pile & Dredge Ltd. v, Can-Dive

Services Lid., [19991 S.C.J. No. 48, The decision of the Supreme Court of Canada is suramed. -

up in the headnote to the case as follows:
As a general rule the doctrine of privity provides that a contract can neither

confer rights nor impose obligations on third partics. Consequently, a third-
party beneficiary would normally be precluded from relying on the terms of the

kS
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insurance policy betweun the barge owner and its insurers. leeu the
circumstances of this appeal, however, a principled exception to the privity
doctrine applies. A new exception is dépendent upon the intention of the
contracting pdrtles This intention is detmmmed on the basis oftwo critical and
cumulative factors:

(a) The parties to the contract must intend to extend the benefit to the third
party seeking to rely on the contiactual provision; and

" {(b)  The activities performed by the third party seeking to rely on the
contractual provision must be the very activities contemnplated as coming
within the scope of the contract in general, or the provision in particular,
as determined by reference to the intentions of the parties.

[32] Clearly in this case, the plaintiffs are not the type of third-party beneficiaries
contemplated by this Supreme Court of Canada decision, nor can it be said that the activities
conternplated come within the scope of the contract in general as determined by reference to-
the intention of the pd,rtxe'; The defendant vendor intended to pay a commission if the sale was
conciuded That commission would be. payable to Remax under the terins of the purchase

" contract. Whatever arrangement Rernax had with the plaintiffs would dictate what the
plaintiffs receive, but I have no evidence, 4s 1 said, of this arrangement. I have no evidence that
the parties to the purchase contract intended to extend the benefit of clause 16 to the plaintiffs.

[33]1 In Fraser River Pile, supra, the Supreme Court of Canada indicated that they were
making a principled and incremental exception to the doctrine of privity in the particular
circurnstances of that case. The Court stated that the exception reflected commercial reality .
and did not introduce significant change to the law. The circumstances of the instant case are

distinct from those it Fraser River Pile, supra,.and to accept the plaintiffs’ submission would .

introduce significant change to the basic tenets of contract law. Moreover, as defendant’s
counsel points out, the exception to the privity of contract concept in Fraser River Pile, supra,
provides that the exception can be used as a shield, even though the party may not be privy to
_ the contract, But, it cannot be used as a Sword as the plaintiffs are a‘{temptmg to argue in this
case, [ agrec.

[34] Therctfore, I am satisfied that there is no privity of contract between the defendant
vendor and the plaintiffs and the exception in Fraser River Pile, supra, does not apply. Thus,
the plaintiffs’ claim fails on this basis, :

3. Is there fraud, deceit or mistake?

-[35)  Plaintiffs” cotinsel argues that his clients have been ambushed by the defendaut in ifs
allegation of fraud or illegality committed by Nygren. This position has been denied by
defendant’s counsel. In any event, if such defence of fraud or ille gality was raised by the
defendant, it was not pleaded. Thus, the defendant has not complied with Rule 104 of the

2000 ABQB 31 {Canlll)
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Alberta Rules of Court (the “Rules™) requiring the defendant to plead the mater:al facts on
~which he relies for his defence. As well, Rule 109 of the Rules expressly mandates against
ambush defences. See our Appeal Court’s decision in McMurray Homes Ltd. v. New Town of
Fit, McMurray, [1976] 5 W, W.R. 442 and Master Funduk’s decisions in Caskey v. Guardian
Insurance Company of Canada, {1994] 148 AR, 251 and Edmonton Savings and Credit
Union Ltd. v. 124968 Consiruction Company Lid, and Werenka, [1985] 61 AR. 296. In this
case, as defendant’s counsel points out, the defendant is not relying on decei or illegality, nor
‘has it been plead. '

[36] . Defendant’s counsel argues that if there is a valid contract found between the plaintitfs
and the defendant to pay a real estate comtnission, that the defendant made a mistake in '
signing the purchase contract providing for the comnission to be payable on the conditions
precedent being removed, rather than on the conclusion of the sale. Again, this is not plead by
the defendant, but counsel has requested that if a valid contract is found between the parties to
pay a real estate commission that he be granted leave to amend his statement of defence to
plead mistake. In view of my findings and decision, such application is not necessary.

2000 ABQB 31 (CanLli}

{37] Moreover, in view of my findings, the decision in the first trial (400411 Alberta Lid. v.
375669 Alberta Lid.) has no xmpact on the instant case.

[38] Plaintiffs’ counsel has provided me with a number of other cases than those which 1
have mentioned in this judgment, but pretty well all of these involve the interpretation ofa
specific agreement, whether it be a listing agreement or some other type of agrecment made
between the real estate salesman and the vendor. One exception is the case of Northwestern
Securities of Victoria Ltd. v. White (1962), 35 D.LR. (2d) 666, in which the British Columbia .
Court of Appeal found that a teal estate agent could not sue en an agreement when it was not
made with him. Theie was a commission clause in the agreement for purchase and sale
between the purchaser and vendor which the real estate agent sued on, In Nortinvestern
Securities, supra, as in our case, the real estate agent never signed the agreement for purchase
and sale. Therefore, the real estate agent was not a party to the purchase and sale agreement
and had no cause of action arising from it. The headnote to this case sums it up as follows:

, Lack of privity as a defence to an action on a contract is a question of law that
-need not be pleaded

' Thus, where a real estate agent sued for commission as payable under a written
contract (rather than for remuneration for services in effecting a sale of the
vendor’s property) and the contract relied on was an agreement of purchase and
sale between the purchaser and vendor, and the undertaking to pay CORIRISsion
was part of the acceptance but there was 1o agreement with the real estate agent
who was mentioned only as agent of the vendor and who signed only in respect
of an acknowledgement of money paid to him on behalf of the vendor, keld, on
appeal, the real estate agent could not sue on the agreement when it was not
made with lum.
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[39] Therefore, I find that the plaintiffs’ action against the defendant fails for the reasons I
have enumerated, and is dismissed, with costs to the defendant on double the appropriate
column relative to the claim, no limiting rule to apply. I find there are no exceptional or
contractual bases on which to award solieitor and client, or solicitor and his client costs.

HEARD on the 5th day of October, 1999,
DATED at Edmonton, Alberta this 26th day of January, 2000.

J.COBA.
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On appeat from the judgment of Justice Gary W. Tranmer of the Superior Court
of Justice, dated May 15, 2012, with reasons reported at 2012 ONSC 2554.

Cronk J.A.:

[1] This appeal concerns the enforcement of an agreement enfered into in’

1953 between a municipality and a local farmer.  Under the agreement, the
municipality agreed to perpetually maintain and repair that part of a storm sewer
drainage system that it had constructed on and near.the farmer's lands. About

six years after it entered into the agreement, and in breach of its covenants under

2013 ONCA 148 (CanlLll)
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it, the municipality ceased all maintenance and repair work on the drainage

system.

[2] After the farmer’s death in 1966, the affected lands were sold by -his heirs

io third parties. When the third parties sought in 1980 to hold the municipality fo .

its obligations under the agreement, the municipality unilaterally repudiated the

agreement.

[3] As a result of a corporate amalgamation carried out in the late 1990s, the
appellant, the Corporation of the City of Bellevile (the “City"), stepped into the

shoes-of the original municipality under the agreement.

[4] In 2003, the lands were again sold, this time 1o the respondents, Graeme
and Monica Brown.  Within months of their acquisition of the Iandé, the Browns

reduested the City to honour ifs maintenance and repair obligations under the

- agresment. The City refused and, in mid-December 2004, again unilaterally

repudiated the agfeement.

5] The Browns eventually sued the City for specific ‘performance of the

- égreement.or, in thev alternative, damages for its b_reach. The City defended the

action, asserting that the agreement was unenforceable, on numerous grounds.

[6]  After the exchange of pleadings, the parties stated a Special Case undef :

Rue 22 of the Rules of Civil Procedure, RRO. 1990, Reg. 194, seeking the

courls opinion on 14 guestions concerning the agreement.  The parties

2013 ONCA 148 (CanlLil)
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t

ulimately agreed on the proper determination of six of ﬁ}e'ques;tions posed for
the courts consideration and the motion judge's” answers to those questions
proceeded on consent, The motion judge granted various declarations of .right in

favour of the Browns in relafion to the remaining eight quesﬁons.

{71 The City appeals to this court in respect of three issues. Confrary to the

motion jddge’é rulings, the City argues that (1) the Browns' claims concerning

the agreement are statute-barred; (2) the Browns have no standing to enforce .

the agreement since they have no privity of contract with the City; and (3) the

agreement is contrary fo public policy and, hence, unenforceable.

i

[8] For the reasons that follow, | would dismiss the appeal.
l | Facts

[S]  The background facts are set out in the Special Case and areAundAis'puted.

As relevant to the issues on appeal, the.agre.ed facts are as follows.
(1) The Agreement

[10] The Browns are the owners .of approXmately 230 acres of farmland in the
City (formerly in the Township of Thurlow (*Thurlow”)). Their property forms part

of lands that were owned in the 1950s by Roy W. Sills. .

[11] In 1953, Thurlow constructed a storm sewer drainage system along the

frontage of Mr. Silis's lands and those of his neighbours, and on one of several

lots owned by Mr. Sills. In order fo maiﬁtain,and repair the drainage sysfem, as

k1
E
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needed, the municipality required continuing access fo Mr. Sills's lands.
Accordingly, on April 27, 1953, Thurlow eﬁtéred into a wwritten agreement with Mr.
Sills (the “Agreement’), whereby Mr. Sils agreéd_ to provide the necessary

access on an indefinite basis in exchange for Thurlow's covenants that:

(1) it would maintain the storm sewer in good working
condition “at all times”; and

(2} it would make good “any and all darnage caused
the Owner either by virtue of the original
construction of the said sewer interfering now or
in the future with the Owner's use and enjoyment
of his land in any way or as a result of lack of
repair or- of acts done at. any time by the
Corporation in maintaining and repairing the said
sewer”, ' '

[12] The Agreement identifie*s Mr. Sills as the “Owner” of the affected lands and

Thurlow as the "Cbrporation". The recitals 1o the-'Agreemer.\t stafe that Mr. Sills

had or would receive “material benefits from the construction of the ... sewer” and °

that he paid the sum. of $200 to Thurlow in consideration for these benefits.

"{13} The Agreement also contains an ‘enurement clause’. It reads: “THIS
INDENTURE Shall [sic] inure to the benefit of and bg binding upon the parties

hereto and their respective heirs, adminisirators, successors and assigns.”
- [14]  The Agreement was never registered on fille to the affected lands.

[16] Mr, Si!ls'died 6n June 26, 1966. By deed dafed August 11, 1973, his heirs

sold the property now owned by the Browns to John and Wendy Pleizier. No

2013 ONCA 148 {CanlLll}
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eXpress assignment of the Agresment in favour of the Pleiiiers formed part of

 this fransaction.

[16] 'The drainage systern functioned satisfactorily for some years. However,
when Thurlow ceased maintaining it after 1959, the system gradualy began to
deferiorate. As a result, over time, the Pleiziers and other affected landowners

. became unabile to effeclively drain their fands.
(2) Thurlow's 1980 Repudiation of the Agreement

‘{17] In 1he~-fali of .1980, the Pleiziers b.rought the Agreement to Thﬁrlomfs
| atenion. On December 10, 1980, Thurlow's sblicitors mc;te fo the -F’Ieiziers;
indicating that Thurlow was “‘no longer bound” by the Agreement and'rihat
- Thurlow was “not p.reparem;.i to take any action with respect to the repair or

maintenance of the ditch”.

[18] ‘The parties agree that the Pleiziers ook no action to enforce the

Agreement or 1o otherwise pursue it with Thurlow. Indeed, there is no evidence.

that the Pleiziers respopded “in any way to the -December 1980 lefter from

Thurlow's solicitors,

[191 Thurlow and the City of Bellevile amelgamated in 1998. The City
acknowledges that as a result of the amalgamalion, by operation of law, it is
bound by Thurlow's cobligations under the Agreement. The City also accepts that

those obligafions are perpetual.

2012 ONCA 148 (CanLll}
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(3) The City’s Subsequent Repudiations of the Agreement.

[20] The Browns purchased their property from the Pleiziers on. August 27,
2003. As with the Pleiziers acquisition in 1973, no express assignment of the

Agreement formed part of this fransaction.

[21] The Browns were unaware. of the existence of the drainage system and the
Agreement when tﬁey agreed to buy their property from the Pleiziers. However,
" the Browns were provided with a copy of the Agreement around the time of the

closing of the .sale tfransaction.

[22] On September 20, 2004, the Browns requested that the City "meet its
obligations under the Agreement’. By letter dated December 15, 2004 to the
Browns, the solicitors for the City responded: “[Dlue to the considerable lapse of
time of approximately 45 years, it is Council's position that they are not bound by
the Agreement and are not prepared to take ahy action in constructing or

maintaining the drainage works.”

[23] There is no evidence in the Special Case regarding what, if anything,
transpire(.:i between the City and the Browns conce;rning the Agreement for about
the nexf five and one-half years. The agreed facts merely stipulate that after the
City's December 2004 lefter, “further dism..assions went nowhere”’, and that this

liigation followed.

2013 ONCA 148 (CanLll)
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. [24] -Correspondence cited in the Speciat Case ipcludes a letter‘to the .Browns
_dated August 3, 2010, in which the City's solicitors mentioned a meeting among
the parties and their solicitors held -on Méy 31, 2010. In the same letter, the
City's lawyers reiterated: "’[l]t is the City's position thét it bears no responsibility to

the preseﬁt tandowners under the 1953 Agreement and accordingly the City is

not prepared o take any action in constructing or maintaining the drainage-

works.”
{4) The Special Case

[25} On'Juiy 20, 2011, the Bfowns sued the City for specific performance of the
_ Agreement or, in the alternative, for damégem for ité breach. The City defended
the action, asserfing,” on numerous grounds,- that it is not bound by the
Agreement a.nd that the Agreement is unenforceable a;i against it.  Shortly
- thereafter, the parties agreed 1o sgbmit a Special Case to the Superior Court of
Justice for determination of a variety df their respective rights and obligations in

relation to the Agreement.

126] Fourteen questions were posed by the parties for the opinion of the court
on the Special Case. The City conceded that six of the questions should be
answered in favour of the Browns and the motion judge issued declarations of

~right in the Browns' favour, on consent, in respect of those questions. Adter
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argument, bhe also grantéd declarations of right in favour of the Browns

concerning the remaining questions on the Special Case.
IL. Issues

[27] ©On this appeal, the City challenges the motion judge’s rulings on three

issues. Itcontends that the motion judge erred by holding that:

(1) there is no stalutory limitation period that acts to -
bar an action by the Browns;

(2) the Browns, as "successors of the Agréemenf',
are enfited to enforce the Agreement without an
express assignment; and

{3)" the Agreement is not void as against public policy

as feftering the City's discretion with respect to
future uses of public roads and road allowances.

.  Anslysis
(1) The Limitation Period Arguments ‘ o

[28] The City’s principal limitation period argument, set out in its factum,
cancerns Thurlow's unilateral 1980 repudiation of the Agreemenf. The City
submits that the Pleiziers “accepled” this repudiation by reason of their inaction in

the face of Thurlow's repudiation. As a result, the City says, the applicable six-

year limitation period under the Limifations Act, RS.0. 1980 c. 240 {the "1980 |

Act’) began to run in December 1980 and expired in 1986.

[29] During oral argument, -the City expanded ifs limitation period argument fo

include a second, alternative submission regarding the Browns. It maintained

2013 ONCA 148 [CanLil)
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that even if the Pleiziers did not accept Thurlow's 1980- repudiation of the
'Agrez-_:-men_t, fhe Browns accepted the City's .subsequent repudiation of it -when
they failed to respond fo the City's notice, in its solic_itofs’ letier of December 15,
2004, of its position thét the Agreement did nof bind it and that it was not
prépared o lake any‘ action regarcliﬁg the drainage systern.

[30] Based on the .édmitted 2004 repudiation and its alleged acdéptance by the
Browns, the City argues that if the appﬁcablé iimitaticﬁ period did not e_xpir'e in

1986, it must be taken to have expired either in 2010 under the Limitations Act,

RS.0. 1990, c. L.15 (the f;1990 Acf') (a six-year Iirf)itation period) or in 2006

under the Limitations Act, 2002, 'S.O., 2002, c. 24, Sch. B. {the "Current Act') (a

two-year fimitation period). . Under either scenario, the City asserts, the lawsuit

 commenced by the Brdwr}s in July 2011 is statute-barred.

[31} In essence, therefore, the City contends that some limitation. period must
apply to the Agreement and that, ‘on the agreed facls, it expired either in 1986,
2006 or 2010 by reason of the acceptance of the municipality’s repudiaﬁohé of

the Agreement by the Pleiziers and/or the Browns.
[32] The motion judge disagreed. Question 13 on the Special Case stated:

Whether or not a statutory limitation period acts to bar
an action by the Plaintiff [sic] (or ifs predecessors in
tilke) and to, what extent it should apply if at all

(performance of the contract and/or consequential
damages). :

2043 ONCA 148 (CanlLll}
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The - motion” judge answered this question this way: "[T}here. is no statutory

limitation period that acls to bar an action by the Phintiffs” He grante_d

declaratory relief in the same terms.

{33] For the reasons that follow, | see no error by the motion judge on this

issue.

(a)  City’s Pleading and Questions on the Special Case

(34] | begin with the City's pleading and the questions posed on the Special

.Case. In its statement of defencef the City alleged that the Browns' claims were
tatute-barred under the Current Act. ‘It did not invoke efther the 1980 or the
1990 Acts or plead the gxpiry of a limitation period in 1986 or 2010. Rather, it
claimed that the applicable limitafion period was that provided for under the
Current Act, which would have expired in 2008, ’wvo years after the City's 2054

repudiation of the Agreemeﬁt.

[35] It is tue that the City alleged in its pleading that “Thurlow and later

Belleville had maintained that the Agreement was at an end and that they were.

no longer obliged to perform any work stipulated in-the Agreement.” However,
this allegation was pleaded in connection with a claim by the City that any losses

syffered'by the Browns were awidable. Ht was not advanced in relation to an

- acceptance of repudiation cra-im.' In ofher words, the ’términation of the

- . Agreement was pleaded in connection with the City’s claim that the Browns had

2013 ONCA 143 (CanLil)




failed to mitigate their damages. The Cily did not plead the acceptance by the
Browns or the Pleiziers of a fepudiatory breach or an anticipatory repudiation of

the Agreement.

[36] Nor did the agreed guestions on the Special' Case expressly refer to any
repudiation of the Agreement by Thurlow and, later, by the City, or to any
acceptance by the Pleiziers or the Browns of such a repudiaton. Indeed, before

the motion judge, the City agreed to affirmative answers to the following

guestions:

Page; 11

Question No. 1:

1.

Did the Agreement -of April 27, 1953, properly

interpreted, impose a perpetual obligation on the

Township of Thurlow to maintain’ the drainage
system it has installed in good working condition
at all imes and to make good any and all damage
caused fo the properly owner whoever thai may
be from time fo time as a result of lack of repair or

. of -acts done at any time by the corporation in

maintaining and repairing the system.

CQuesfion No. 2:

2.

[37] The mofion judge answered these questions in the manner agreed by the

parties, and granted declaratory relief accordingly, in the language of the

Whether as a resulf of the amalgamation of the

- Township of Thurlow and the Defendant City in

1998, the Defendant City is bound by the
confractual obligafions of the former Township
which are found to have bheen created by the
Agreement.

guestions as posed.

2013 GNCA 148 {Canli)
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[38] In his reasons on the Special Case, the mofion judge observed, at para.
71, that the parties’ agjreernent regarding the answers to these two guestions

“would appear to defeat or bar any limitation period defence”.
[39] | agree that the consent responses to Question Nos. 1 and 2 on the
Special Case significanty undercut the City’s limitation period érguments_ By

consenting to these answers, the City acknéwiedged that it was botind by

. Thurlow's obligations under the. Agreement (Question No. 2) and that the

Agreement imposed. "a perpetuéf dbﬁgaﬁon” “to maintain the drainage system...'in
good working condition at alf times" and ‘to maeke good any and al damage
caused to the property owner whoever that may be from time fo time” as a result
of the City's conduct (Question No. 1) (emphasis added). This is not the

language of a finite or terminable obfigation.

[40] That said, the motion judge's reasons confirn that all the City's limifation
period arguments were I'we‘ i'_ssues during argument of the Special Case. It
appears that, before the motion judge, the City acknowledged that it is bound by
Thurlow's  obligations under the Agreement, and that those obligations aré

perpetual, but it nevertheless maintained its posiion that the Agreement is

ungnforceable on several grounds. These ' grounds included the claim that-

Thurlow and the City had' repudiated the Agreement and that the Pleiziers and/or
the Browns had elected to terminate the Agreement in the face of those

repudiations. This had the effect, the City says, of bringing the parties’ futiire

2013 ONCA 148 (CanL )
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obligations ‘under the Agreement to an end, thereby iriggering the com-
mencement of. a limitation period in.respect of the municipality’s breach of the

Agreement.

[41] As | read the record, there was no dispute before the motion judge as fo
whether a repudiatiﬁrs or repudiations of the Agreement had occurred. Nor is the
fact of these repudiations challenged on appeal'._ “The crifical issue, ,Thérefore, is

whether the repudiations were accepted or adepted by the relevant property

owners: the Pleiziers and, later, the Browns. In these circumstances, | will first

address the governing principles regarding the conseguences of a repudiatory

breach or anticipatory repudiation of contract.
(b) Governing Principles

[42] A repudiatory breach or an anticipatory repudiation of contract does not, in

itself, terminate or discharge a contract. In G_uarahtee Co, of North America v.

Gordon Capital Corp., [1999] 3 S.CR. 423, at para. 40, the Suhreme Court

explained:

Contrary to rescission, which allows the rescinding party
to treat the contract as if it were void ab initio, the effect
of a repudiation depends on the election made by the
non-repudiating party. If -that party treats the contract as
still being in full force and effect, the contract “remains
in being for the future on both sides. Each [party] has a
right to sue for damages for past or future breaches”
(emphasis in- original); Cheshire, Fifoot & Furmston’s
Law of Contract (12th ed. 1991), by M.P. Furmston at p.
541. U, however, the non-repudiating party accepts the

2013 ONCA 148 (Canl.ll}
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“repudiation, the confract is .terminated, and the parties
are discharged from future obligafions. Rights and

" obligations that have already matured. are not
extinguished. Furmston supra, at-pp. 543-44.

See also Canada Egg Products, Lid. v. Canadran Doughnut Co Ltd [1955]
S.C.R. 398, at pp. 406-7; Place Concorde East Limited Partnersth v. Shelter
Corp. of Canada Ltd., [2006] O.J. No. 1964 (C.A), 270 D.L.R. (4th) 181, at para.

49.

[43] In his leading textbook,” The Law of Contracts (Toronto:- Irwin Law Inc.,

2005), John D. McCamus refers to the election right of the innocenf party on

repudiation as an option to disaffirm or affirm the contract. Disaffirmation of the

confract, iﬁ this sense, constitutes an election to terminate the contract in the
face of the non-innocent party’s repudiafion of the contract. in the apélicable
authorities, it is frequently said that an election to disaffirm the contract is an
‘acceptance’ or ‘adobtibn’ of the repudiation. - On this view, an dlection to affirm
the rebudiated contract Con;siitutes l;ejecﬁon or denial of the repudiaion and a

" decision to freat the contract as subsisting and on-going.
f44] Professor McCamus pufs it this way, at p. 654

[lln the .context of a repudiatory breach of an _
agreement, the victim of the breach is entitled etther to
afﬂrm or disaff;rm the agreement and, in elther event,

' Professor McCamus, at p. 658, querles the appropriateness of this term, suggestmg {hat it can be

misleading. He emphasizes that the right of the mnocent party on repudiation is to elect to terminate
{disafim) or affim the contract,
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Page: 15

“pursue remedies for breach of contract. Similarly, in the
confext of anticipatory repudiation, the effect of the
repudiafion is to confer an option upon the innocent
party either to disaffirm or affirm the confract Thus,
although the innocent party is enfitted to disaffirm the
“agreement immediately and sue, that party may prefer
fo affirm the agreement and encourage or insist upon
performance by the’ repudiating party or, more
passively, simply wait and see whether the repudiating
~ party does in fact eventually refuse to petform his or her
contractual obligations when they fall due. [Citations
omitted. ] ' ' '

[45] it appears to be seitled law in Canada that where the innocent party to a

repudiatory breach or an anticipatory repudiation wishes to be discharged from-

the _cdntract, the election to disaffirm the confract .must be  clearly and -

unequix}oéaliy communicated to the repudiating party within a reasonable time.
Communication of the election to disaffirm or terminate the contract may be
accomplished directly, by éithe_r oral or written words; or may be inferred from the
conduet of ﬂ*_ze innocent  party Vin the particular circumstances of the case:

McCamus, at pp. 659-61.

[46] [n American National Red Cross v. Geddes Bros. (1820), 61 S.C.R. 143,

revg 47 O.L.R. 163 (S,C, (A.D.)), the Supreme Court of Canada addressed the

means by which the adoption of a repudiation may be effectively communicated.

Sir Louis Davies said, af p. 145: -

The question then, it seems fo me, in every such case
must be whether under the. proved facts adoption of cne
parly to a contract of its repudiation by the other party
may be inferred from the proved facts, or whether an

- 2013 ONCA 148 (CanlLll)
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“aciual notice of acceptance or adopfion must be given
by the parly receiving notice of the repudiation to the
party repudiating.

it seems to me from reading the authorities that such an
actual nofice of acceptance or adopfion is not necessary

but that adoption may be reasonably inferred from all
the circurnstances as proved.

[47] In American National, Daves C.J. concluded, at p. 147, that a diréct
communication to the repudiating party of the election to disaffirm the repudiated
contract is not essential “where facls ﬁrdvéd allow of a fair inference of
acceptance of renunciation [fepudiation :ln this context] being drawn”. This view
Was endorsed by a majority of the Supreme Court in Kamlee Construction Ltd.— V.

Town of Oakvifle (1960), 26 D.L.R. (2d) 1686, at 182.

48] Mare recenﬂy, in White v. E.B.F. Manufacturing Ltd., 2005 NSCA 167, 239

N.S.R. (2d) 270, at para. 91, Saunders J.A. of the Nova Scotia Court of Appeal

accepled the following description of what consfitutes  ‘acceplance’ of
repudiation, set out in Chitty on Contracts, 28th ed. (London: Sweet & Maxwel,

1999), Vol. 1, at p. 25-012:

Where there is an anticipatory breach, or the
breach of an executory contract, and the innocent
party wishes to treat himself as discharged, he
must “accept the repudiation.” 1t is usually done by
communicating the decision to terminate [to] the
party in default although it may be sufficient fo lead
evidence of an “unequivocal overt act which is
inconsistent with the subsistence of the confract ...
without any concurrent manifestation of intent
directed to the other party’ ... Acceptance of a

2013 QNCA 148 (CanlLil)
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repudiation must be clear and unequivocal and.
mere inactivity or acquiescence will generally nof
he regarded as acceptance for this purpose. But
there may be circumstances in which a continuing
faifure fo perform will be sufficiently tnequivocal to
conslitute . accepfance of a repudiation. It alf
depends on ‘the parficular contractual relationship
and the parficular circumstances of the case.”
[Emphasis added.] '

(c)  The 1980 Repudiation

[49] In this case, the Cily- argues that Thurlow's repudiation of the Agreement

was “accepted” by the Pleiziers when they failed to take any steps-to enforce the
Agreement from the date of repudiation (1980) to the date of the sale of the
property to the Browﬁs (2003). Both the passage of time and the sale

transactic;h, the City submits, are inconsistent with the notion that Thurlow

continued fo be bound to perform the Agreement.” | would not give effect to this

argument. .

[50] The motion judge found that the Pleiziers’ conduct “can be viewed as no
more than inactivity.” The agreed facts on the Special Case Eénd strong support
to this finding. Those facts include the stipulation that vxmen“informed by letter
dated December 10, 1980, of Thurlows position that it was “no longer bound by
the provisions bf the [Agreement]’, the Pleiziers “took no action. o enforce thé
Agreement or otherwise puréue the issue of the Agreement yﬁth [Thurfow]". - The
parties also agreed: “There is in fac:t.nc; evidence that Mr. and Mrs. Pleizier

responded in any way fo _[Thurlow s} letter.”

2013 ONCA 148 (CanLll)
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[51] | agree with the motion. judge that the Pleiziers' silence or inaction in the
face of Thurlow's repudiation of the Agreement falls short of safisfying the
requirement of clear and. onequivocal communication to the repudiating party of

the adoption. of a repudiatory breadh or anticipatory repudiation of contract.

[52] .As Saunders J.A. of the Nova Scolia Court of Appeal noted in Whie, at

para. 91,'c':iting Chitty on Contracts at p. 25-012, “mere inactivity or acquiescence

will generally not be regarded as acceptance’ of a répudiation._ While there are

circumstances where some overt act by the innocent party, viewed in the context’

of all the pérties‘ dealings, may constitute an acknowledgement or affirmation
that the repudiated‘ contraét has bheen terminated, there is simply no evidence in
this case of subh an overt act by the Pleiziers. L_Inlike some of the authbrities
relied on by the City, this s not a case where the innocent party, after
repudiation, fails'l to honour the terms of the contract. There is no evidence that
the Pleiziers did not comply with ihé Agreement or stand ready to perform under
it.

(53] 1 underscore that an act of repudiation; in itself, does nat terminate the
repudiated contract. Ratﬁer, as | have indicated, the innocent party must elect to

disaffirm or affirm the contract. Where disaffirmation is intended, this election

must be clearly and unequivocally communicated to the repudiaiing party on a

timely basis. -
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[54] Thus, contrary to the City’s submission, Thurlow's December 1980 letier to
the Pleiziers did not terminate the Agreement. Absent an election by the
Pteiz'iers- to disaffirm- the Agreement aﬁd thereby adop't_ or accept Thurlow's
repudiation of it; the Agréement continued in fuﬁl force and effect. In my opinion,
the fact that the municipality did-not seek access to-the- affected Iands_ to carry
out maintenance or repair activiies does not meaﬁ_ that such acéess was

unavailable.

[65] Moreover, as the motion judge held, the burden o establish -the

acceptance of the 'repudia'tion of a confract is on the party asserting acceptance:

see for example, Ginter v. Chapman (1967), 60 W.W.R. 385 (B.C.C.A.), at para.
17, aff'd {19-68] S.C.R 56{). On the agreed record, the motion judge found, as a

fact, that the City failed to discharge this burden. | see no palpable and

~ overriding error in this key finding. Indéed, in my view, it is firmly supported by

the record.

[56] The Cily refies on Ginter and Picavet v. Salem Deévefopments Ltd., [2000]

0.J. No. 2806 {S.C.) for the_propﬁsiﬁon that, in some circumstances, the parties

to a repudiated contract wil . be seen to have mwivally abandoned nt

nofwithstanding that the innocent party fo the repudiation might have failed to
clearly communicate a disaffirmation of the confract. - | would not accept this

argument in this case.

2043 ONCA 148 (CanLli}
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157} First, none of the quesiions on the Special CaseA addressed the issue of
abandonment. Similarly, there were no agreed faéts on the Special Case that
bear on the issue of abandonment save,' arguably, for those .relied upon by the
City to support its acéeptance of repudiation argument. " Furiher, the City
acknowiédged before this court that a claim of ‘abandonment, per sg, was neither
argued 'béfor_e the motion jﬁdge nor pleaded in the manner now asserted by the

City.

[58] An allegation of abandonment cannot be evaluated in a factual vacuum. A - -

. finding of abandonment must be based on an assessment of the ful
circumstances of the innocent party’s conduct in the aftermath of the other

party's repudiation of the cantract at issue. This critical assessment was not and

cannot 'ber property undertaken on this record. This is dispositive of the City's

ability to raise an abandonment claim on this appeal.

[59] Moreove-r, and in any event, | do not regard the cases relied upoﬁ by the
City in support of its abandonment claim as being Qn all fours with the facts of
this case. In ﬁicavet, the post-repudiation condﬁct of the victim of the repudiation
was inconsistent with fhe continuation of the contract at issue: the victim failed fo
perform any of his post-repudiation obligations under' the contract. This conduct

strongly supported the conclusion that the victim had accepfed and treated the

confract as at an end. It was in this context that i‘he"court held, a_t para. 72, thal

both patties had "walked away from the agreement and abandoned it",

2013 ONCA 148 {CanLll)
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[60] In this case, however, there is no evidence that the Pleiziers, after

Thurlow's repudiation, conducted themselves in a manner inconsistent with their
obligation under the Agreement to provide Thurlow with access to their lands.
This was the landowner's only obligation under -the Agreement. 1 will return to

this issue later in these reasons.

tﬁ?] Ginter is also faciually disinguishable from this case. In Ginter, the non-
repudiating parties sought cfaméges for breach of confract against the
repudiating party on the basis_ that they had disaffirmed the relevant contract
when it was repudiated. However, no election to accept of adopt the repudiation
was En. fact communicated io the repudiating party within a reasonable fime.
Instead, the victims of.the repudiation twice sought o extend the time for their
election to disaffirm and attempted to négotiate a new agreement. It was only
when these negotiations failed, that they cléimed to have disaffirmed the

repudiated contract.

162] Again, that is not this case. Here, the Pleiziers did not seek to disaffirm the
Agreement by clear and uneguivocal communication fo Thurlow, nor did fhe§
take legal action to recover damages or other relief based on Thurlow's
repudiation. Indeed, as essentially agreed by the parfies, they took no steps io
terminate the Agreement after Thurlow's repudiation. Nor is there any evider‘\ce
that they otherwise acted in a mannér inconsistent with the continuation of the

Agreement.
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[63] Notwithstanding ihe City'é acknoﬁ!edgment on the Sbecial Case that the
Agreement imposes perpetual -obligations, the City argues that a commercially
reééor_\aue interpretation of the Agreemeht requires that it be constfued as
including an. implied terrﬁ that it could be terminated oﬁ notice, As | understood
‘the City’s submission, it essentially contends that even if Thurlow's repudiation of
the Agreement was -not accepted or adopted by the Pleiziers, the -'City_'s

obligations cannot be viewed as enforceable indefinitely.

[64] While the cogrté' no longer pres‘lljms that an indefinite term contract is
pérpetuai, the specific terms of the contract as _well as the relationship beh&eén
the I;.)arties and the surrounding circumstances may diclate enforcement of an
indefinite term contract on _ah perpetual basis; 71397868 Ontario Ltd. v Nordic
Gaming Corp. {c.0.b. Fort ErieiRace Track), 2010 ONCA 101, 258 O.A.C. 173, at
" paras. 13-14. Thus, when the term of a confract. is indefinite and there is no
provision for Vterminaﬁon on reasonable notice, a court may treat the contract as
perpetual in ﬁature or the court may imply a prowvision .qf unilateral termination on

reasonable notice.

{65] in this case, by reason of its consent fo the answer fo Question No. 1 on
the Special Case, the City explicitly conceded that the Agreement impdses
perpetual obligaticns on the City.” The suggestion that the Agreement contains,

by implication, a fermination on notice term is inconsistent with that concession.
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In rﬁy view, it is also inconsistent with the intentions of the parties as reflected in

the express provisions of the Agreement.

[66] The courts are Ioathe- to-imply a term in a cbntract that is inconsistent with
the express terms of the contract: see G. Ford ques Ltd. v. Draft Masonry
_(.York) Co. Lt&. (1983), 43 OR (2d) 401 (C.A.), at p. 403; ter Neuzern v. Korn,
[1995] 3 S.C.R. 674, at pp. 712-13. This is especially so where, as here, there is
no basis on which fo réasohably conclude that the parties would have agreed to
such a term had it been .raised at the time the contract was originally entered
info. “In this Aclase, the precise purpose of the Agreement — securing indefinite
access fo Mf. Sills’s property — and the specified nature of the obligations created
| under the Agreement — perpetual maintenance and repair of the drainage system

— tell strongly against the implication of suich a term.

{671 Accordingly, | conclude that the City’s limitation period argument

concerning the 1980 repudiation of the Agreemant fails.
{d  The 2004 Repudiation

'. [68] .1 will also briefly address the City”s contention that iis 2004 repudiation of

‘the Agreement triggered the running of a limitation period that expired either in

- 2010, under the 1980 Act, or in 2006, under the Current Act. As | have already
indicated, this claim was not ad\ranced directly by the City in its factum and only

brief mention of it was made by the City in oral argument.
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[69] Like the limitation period argument mounted in respect of Thurlow's 1980

repudiation’ of the Agreemsent, the City's firnitation peribd argument in respect of '

the 2004 repudiation rests on the contention that the innocent parties to the

repudiation (the Browns), by their conduct, adopted or affirmed that repudiation,

: thefeby terminating the Agreément. There is. no evidenfiary foundation for this -

assertion,

[70] The mofion judge rejected the City's claim that the Browns had accepted

ihe City’s 2004 repudiation of the Agreement. He stated, at paras. 81 and 83:

The facts as to the conduct of the [Browns] are less
clear [than the facts regardmg the Pleiziers’ conduct] ..
What occurred between the December 15, 2004 Ietter
and the August 3, 2010 letter is not a matter of record.
Clearly, there were ongoing discussions that the City
saw fitto end |n its August 3, 2010 letter.

On the record before me, | cannot find that the letier of
December 15, 2004 slarted the time of a limilation
defence to begin to run. For example, bona fide
settlement discussions can suspend the commence-
ment of a limitation period and its running in certain
circumstances. The onus is on the [City] to prove the
date that the limitation began.

[71] | agree with the motion judge’s assessment of the state of the record and
‘his conclusion. On the agreed facts, it is clear that the Browns did not directly
accept the City's repudiation of the Agreement. And there is virtually a corhpiete

paucity of evidence and agreed facts regarding what, if anything, transpired
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between the Browns and the City concerning the Agreement from the date of the -

2004 repudiation until.AiJgtjst 2010. The agreed facts merely stipulate that, after
the City's December 2004 letter, “further discussions went nowhere” an(_i iiﬁgaﬁon

foliowed,

[72] Given this significant evidentiary gap, | agreé with the mofion -judge that
the City failed fo discharge its onus to prove facts regarding conduct by the
Browns from which it could reasonably be inferred that they elected fo disaffirm

the.Agreement in the face of the City's repudiatory breach.

(2} The Browns’ Standing to Sue

[73]. The common law doctrine of privity of contract, an established principle of
contract law, stands for the proposition that “no one but the parties to a contract
can be bound by it or enfitled under it": Gresnwood Shopping Flaza Litd. v. Neil J.

Buchanan Ltd., [1980] 2 S.C.R. 228, at para. 9. See also London Drugs Ltd. v.

Kuehne & Nagel International (td., [1992] 3 S.C.R. 299, at p. 416; Dunlop

Preumatic Tyre Co. Ltd v. Selfridge & Co., [1915] A.C. 847 {H.L.), at p. 853. In
this case, it is common ground that the Browns have no privity of contract with
the Cily in respect of the Agreement. They are not signatories fo the Agreement

and no explicit assignment or fransfer of the Agreement was made in their

favour.
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[74] Relying on this. lack of privity, the Cily argues that {he Browns have no
standing to enforce the Agreement because none of the recognized‘ exceptions
to the privity of contract doctrine applies on the faéts of this case. The City
submits that: (1) its cévenants under the Agreement are positive covenants
which, by operation of law, cannot run with the land; (2) because the Agreement
was not assigned or transferred to the Browns, there is_ no equitable basis on
which the Browns are éntitled to enforce it; and (é) ih the alternative, even if ah
equitable basis exists for recogniion of an assignment or ftransfer of the
Agreement fo the Browns, it is defééted by the application of the docirine of

laches.

[75] In response, the Browns rely on what they describe as three exceplions or
qualifications fo the privity of contract doctrine, anf/ one of which, they maintain,

affords them standing to enforce the Agreemént in his factum, counsel for the

Browns identified these three "excepiions” or quaiifications in this fashion: (1) the

enurement clause of the Agreement, under which the benefit of the Agreement

flowéd to the Browns; (2) the beneﬁt of the City's covenants in the Agreement

runs with the lands to the benefit the Browns, as Mr. Sills's successors in title;

and (3) the ‘principled exception’ fo the privity rule established by the Supreme

Court in London Drugs.

[76] The motion judge ruled that the first two suggested exceptions or

qualifications apply on the facts of this case. He held that the Browns are
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sucﬁessors ‘of Mr. Sills and that the benefit of the Agreehent flowed to them
under the express terms of the Agreeﬁent. He also held that the benefit of thé
City’s cow:ﬁants under the. AQreement run with the .land and are enforceable
against the City, as the..origina! covenantor under the Agreement -Given these
holdings, the motion' judge found it urineces'sary to address the Browns'

argument that the principled exception to the privity doctrine also applies. -

[77] In tﬁe reéuit, the motioﬁ judge granted declarations ,Itha't-.ihe‘ Browns are
"successoré of the Agreement’ and, thus, they are enﬂﬂed {o enforce it without
an express assignment (Question No. 3 on 1he Special Case); the City does not
have a valid .defence to the Browns' claims on the basis that they are trying fo
-enforce “a positive. covenant in_~regard fo their land" (Question No. 8 on the
Special Case); aﬁd, the Browns’ claim for damages for breach cﬁf the Agreehent

~is not defeated. by the doctrine of laches (Qﬁesﬁon No. 14 on the Special Case).

'[78] For reasons that differ in some respects from those of the motion judge, i

am of the view that he was correct in concluding, in effect, that the Browns have -

standing fo enforce the Agreement.

[79] It is important to note at the outset that the doctrine of privity of contract is
of coﬁsiderably diminished force in Canada as a coniinuing prinbipie of confract
faw. It has been subject to a wealth of repeated academic and judicial criticism,

leading to frequent calls for law reform in Canada and elsewhere. See for
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-‘ e@mple, London Drugs, at pp. 418-26; Frase;f River- Pife &-Dredge Ltd. v. Can-
Dive Setvices Ltd., [1999] 3 SCR 108, at para. 26; McCamus, at pp. 296-301.
Indeed, ee;reral- Commonwealth jurisdictions have ‘abrogated the privity doctrine
entirely, or in specific centexts, by statute, in other 1nstanées, the reach of the

“doctrine has been “significanﬂy undermined by a growing list of exceptions to the

rule’:  MeCamus, at p. 298, See also Angela Swan and Jakub Adamski,

Canadian Contract Law, 3rd ed. (Markham: LexisNexus Canada Inc., 2012) at p.
226, Several of the Ieeding cases cited by the parties on this appeal afford

"abundant evidence of the relaxation of the ambit of the doctrine in particular

cases. - Thus, while the doctrine survives in Canada, it persists only in weakened -

form.
(a) The Enurement Clause

[80] The analysis of the City's standing chal!e__nge must begin with consideration
of the intentions of the parfies at the time the Agreement was entered into, as
reflected in the provisions of the Agreement The Browns rely, espec_iaily,'on the
enurement clause in the Agreement, which they characteiize as an “exception” or

qualification to the privity of contract doctrine. While | view the use of the term

~ “exception” in this context as misconceived — the enurement clause does not fall

within or constitute, by itself, a recognized exception to the privity rule, such as

trust or agency — | do accept that the language of the provision is critical in this
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case. For convenience, | again set out the terms of the enurement clause, as

agreed belween Thurlow and Mr, Sills:

THIS INDENTURE Shall [sic] inure to the benefit of and
be binding upon the parties hereto and their respective
-heirs, adminisirators, successors and assigns.

[81] The motion judge held, at para. 30, that the _words of the. enurement clause
“clearly.denmnstrate that it was in the contemplation oi_‘ the"_parties that .there
would be subsequeﬁt owners of Mr. Sills’ [sic] property”. He found; as a fact, that
the Browns ~are' successors of Mr. Sills, aé c:ontémpjated under the enurement
clause. I.agree, Méreover, | did not understand the Ciiy' to éhalfengé these
findings on appeal. To the contrary, counsel for the City canrdidly conceded
during ofal argument that the Browns are successors in interest to Mr. Sﬁls. This

was a proper concession.

[82] The motion judge did not comment further on the effect of these findings in

~relation to the privity rule, saying merely, at para. 31: “Therefore, | find that the

[Browns] fit within this exception to the privity of contract rule as successors.”

. [83} The question therefore arises as to what legal (_:onsequehces flow from the
language employed by the parties in the enurement clause. As | have already
said, | do not think this type of contractual provision can properly be termed an

“exception” to the doctrine of privity of c:_ontraict on the current state of the law.
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{84] That ‘sai&, the broad and unqualified language of the enurement clause |

constitules an express sfipulation by the confracting parties that they intended
the benefit of the Agreement to be shéred by future owners of Mr. Sii!s's fands,
as his successdrs or aésigns or by way of inhefitance. The Iangua;ge -of the_
enurement clause unequivocally confirrﬁs that the contracting paﬁes intended
and agreed that the benefit of the Agreement would extend to an aggregation or
class of persons that includes $uccessor fandowners of Mr. Sills. On the
admitted find'ings of the motion judge, the VBrown‘s aré Mr. Sﬁls’s SuCCessors, in
this sense, the Browns are not strangers or ‘third parties’ to ’the'Agreemeht.
Rather,. they step into Mr. Sills's shoeé and have standing to enforce the
Agreement as against the City gs if they were the original covenantee(s) fo the
Agreement see Angela Swan and Jakub Adamski, Canadian Contract Law, at p.

169 and, generally, at pp. 163-226.

[85] .in these circumétances, given the intention of the coniracting pérties
stipulated in the Agr‘een'nent under the enurement clause, | conclude .!hat
‘relaxing’ the doctrine of privity in fhis case ﬁoes lnot frustrate thle réasonable
expectations of the parties at the fime the Agreement was formed. To the

contrary, it gives effect to them.

[86] This conclusion is fortified by the agreed answers to Questions Nos. 1 and
2 on the Special Case, quoted earfier in these reasons. As | have said, by those

answers, the Cily agreed that the Agreement imposes. "a perpetual obligation"
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on it to maintain the drainage system “at all times” and to. make good damage
caused "fo the property owner whoever that may be from time fo time” as a result
of jack of repair or acts done "at any fime" by the City “in maintaining and
repairing the system” {erﬁphasis added). As the motion judge apily observed, at
para. 23, the wording of these'an'swers “appears clearly to favour a determination

of [the privity of contract] issue in favour of the [Browns]".

[877] | agree. On the language of the enurement clause and the agreed profaer
-interpretatidn of the Agreement as a whole, the City and Mr. Sills clearly
understood that thé continuing access sought by the Cily fo the affected lands
could only be provided by the property owner “whoever that may be from fime fo
ime”.  In consideration for such confinuing access, the City - underfook to
maintain and repair the drainage system, indefinitely, for the benefit of the

property owner.

t88] it is also imporfant to emphasize that the City itself is not a stranger to the
Agreement, against whom it is sought to enforce contractual covenants. The City
acknowledged on the Specia_! Case that, as a resuﬁ of the 1998 amalgamation of
Thurlow and the City of Bellevilie, the City stands in Thurlow's shoes and.is
bound by Thurlow's contractual obligatiohs created under the Agreement.
Thus, as a matter of law, the City, in effect, is the original covenantor. unde‘r the

Agreement,
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[89] The City relies strongly on the ‘decision of the Supreme Court in

‘ Greeanod in support of its privity—baéed attack on the enforceability of the

Agreement. | -agree fhat Greenwood is the principal obstacle to the Browns'

standing claim. However, for several reasons, | do not think that Greenwood and

its progeny bar the Browns’ action against the City.

[80] In Greenwood, the employees of a corporate tenant of a shopping centre,
.%ile acting in the course of their employment,A negligently caused é fire that
-destroyed part of the cenire. The questién arose whether the provisions of the
lease that required the landlord to insure the premises profected the tenanfs
employees from liability. Th.e Supreme Court held that the érﬁployees, who were
. strangers to the Iease and, hence, had no privity of contract with the landlord,
could not claim the benefit and protection of the insurance provisions. As this
coutt said in Tony and Jim's Holdings Ltd. v. Silva. (1999), 43 OR. (3d) 633, al

para. 15, in so holdmg, the ‘Supreme Court in Greenwood essentially refused to

relax the apphcatton of the prwaly rule beyond the then-recognized excepilons of

1rust or agency. On the limited ewdgnce befare it, the Suprerme Court concluded

_ that neither exception was made out.

e In my opinion, although not explicitly overruled, Greenwood has been
overtaken by the subsequent decisions of the Supreme Court in London Drugs
and -Fraser River, which established the principled exception to the doctrine of

. privity of contract.
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[92] 1 will return to the facts and significance to this caée of London Drugs and
Fraser River later in these reasons. At this point, héwever, | note that Lo_ndon
Drugs involved the questiqn‘\AMether third-party beneficiaries to a contract could
inwke the protection of. a limited liability clause agreed upon by the original
contraéting parfies. In addressing this guestion, Iat_:bbucci J., writing for a
majority of the Supreme Court, considered and distinguished Greenwood on
several grounds. As relevant here, he. noted, at p. 431, that uniike the facts in
London Drugs, (1} Gresnwood involved a lease rather than a confract for
serlv.ices', (2) theré was little, if any, evidence to support a finding that the parties
to the contract at isstie in Greenwood intended to confer a benefit on the parties
who s-ought the protection of the limited liability clause; and (3) in Greenw;jod,

. the parties seeking to obfain behefits under the confract were viewed as

complete strangers and not thirdﬁparty beneficiaries. In light of these

distinguishing features, lacobucci J. concluded, at p. 431, that Greenwood is of
limited use in a determination of third—pérty beneficiary‘ rights. This conclusion,
and-the distinguishing asp;ec'ts of Greenwood identified by lacobucci J. in London

Drugs, apply equally o this case.

: [93] Indeed, in my view, this case is even more distinct from - Greenwood than
the factors identified in London Drugs suggest. Greenwood did not involve the
consideration of an enurement clause or the rights of .persons who stood in the

shoes of the original contracting parties. In contrast, this case involvas the right
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of successors to an original covenantee — who were expressly intended by the
original contracting parties to share in the benefit of their bargain - to rély on and
enforce the benefit of perpetual contractual covenmants given by the original

covenantor. . As | have said,. by reason of the enurement clause in the

Agreement, Mr. Sills's successors effectively assume the position of first 'partie's‘

to the Agreement by stepping into his shoes, as the ariginal covenantee. In this

' capacity, the Browns sirﬁp!y seek to require the City to make good on the

promises it saw fif to make under the Agreement.

| [94] On these particular facts, the strict application of the docfrine of privity

would igjnore the nature, stated purpose and express terms of the Agreement
and allow the City, as the original covena.ntor, to escape the covenanis to which,
as a mater of law, it must be seen fo have expressly consenfed. In these
circumstances, | conclude that the strict ‘application 6f the doctrine of privity

should not stand in the way of justice: London Drugs, at p. 446.

(b)  The Principled Exception fo the Frivity Rule

[95] Given my conclusion that the Browns have standing to enforce the

Agreement by operation of the enurement clause, it is not technically 'necessary_

to consider the other arguments advanced by the City in support of its privity of
confract objection to the enforceability of . the Agreement. - Were it n.ecessa'ry to

do so, however, ! would also rest the rejection of this objection on the principled
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exception to the privity rule established in London Drugs, as amplfied and

applied in Fraser River. The principled exception may be explained by brief
reference to London Drugs and Fraser River.
[96]  In London Drugs, the Subreme Court was concerned with whether a

contractual limitation of liability clause in favour of a warehouseman applied fo

protect the warehouserman’s employees from liability in a lawsuit brought against

them and their employer by a customer whose goods were damaged through the-

employees’ negligence while the goods were in storage at the employer's

warehouse. A rﬁajority of the Supreme Court held, at pp. 414 and 452, that the
concebt of “warehc‘)usemén" under the confract between the employer and the
customer must be taken to ifnplicitiy cover the warehouseman’s employees. As
the employees were thus third-party beneficiaries to the limitation of lability
clause set out in the relevant storage contr_éct between. their employer -and the
customer, and as they ,w&_re performing ‘;h'e precise services contracted for by the
. custome}, thé employees could- bensfit from the clause notwithstanding that i:hey

were not signatories to the contract,

[97] As this court stated in Madison Developments Ltd. v. Plan Electric Co.
(1997), 36 O.R (3d) 80, at _para. 30, leave fo appeal to 5.C.C. refused, [1997]

S.C.C.A. No. 659, the Supreme Court in London Drugs not only distinguished

and declined to follow Greenwood, it also applied new reasoning to create an - |
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incremental ‘change in the law of privity and set forth a test for the application of

this change.

[98] More specifically, the majority of the Supreme Court held in London Drugs,

at p. 448, that while none of the fraditionally-recognized exceptibns to the privity
of contract doctrine applied to assist the employees, the privity rule should be

relaxed where the following reguirements were satisfied:

1. the limitation of liability clause must, either expressly
or impliedly, -extend its benefits to the employees’ (or
employee) seeking to rely on it and

2. the employess (or employee) seeking the benefit of
the hmitation of hability clause must have been acting
in the course of their employment and must have
been performing the very services provided for in the
contract between their employer and the plaintiff
(customer) when the loss occurred,

[99] The principled exception to the privity rule infroduced in London Drugs was
again considered and applied, this time unanimously, by the Supreme Court in

Fraser River. In that case, at paras. 28-29 and 32, the court clarified that

satisfaction of the first branch of the London Drugs test is ‘a threshold -

requiremént: to inwoke the ei(ceptioﬁ, there must be a showing that the
confracting pa_rties intended to extend the benefit in question to the third party
se_eking to rely on the confractual provision. Furﬁwer, under the second branch of
the fest, the infention fo extend the benefit of the contractual provision o the

actions of a third-parfy beneficiary is irrelevant unless the actions of the third

2013 ONCA 148 (Canill)




Page: 37

party come within the scope of the contract in 'general, or the provision in

parficular, between the iniial confracling parties.

[100] The Supreme Court‘emphasi'zed in Fféser River, at hara. 32, as did the
‘majority of the court in London Drugs, at p. 449, that the extension of the
principled rapproach to create a new excéption to the doctrine of privity-of
contract, “first and forerrbst must be dependent upon the intention of the
confracting parties’. = Finally, the application of the principled approach is not
confined fo situations involving oniy. employer-employee relationships or I.imitéd

liability: see Fraser River, at para. 31; Madison, at para. 30.

[101] | am salisfied that the first branch of the.fest for the applicatibn of the
| p!'incipled exception to the privity rule is met in this case. 'Ihére can Ee no
question that under the ferms of the Agreement, the origiﬁal contracting parties
intended to extend the benefit of the Cily's covenants under the Agreement to an
iascertainable group or class of persons that includes the Browns. Thus, there is
a compe‘lling- grgun;ent in favour of relaxing the doctrine of privity in this ;casé,
gi;lfen the inclusion of an enurement clause that expressly refers to “successors”
of Mr. Sills, like the Browns. On this aspect of the facts, this case is closer o

_ Fraser River than to London Drugs.

[102] Not without some hesitation, 1 am also persuaded thal the second bfanch

of the principled exception test is safisfied. The Agreement required that Mr. Sills
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provide access fo his Eands'f_or the purpose of the mairitenarice and repair of the
drainage system that Thurow had instaled. This was the acfivity of the
- convenantee for which the parties bargained. There s no evidence nor any
agreed facts in the Speéial Case indicating that Mr. Sil!s, or the Browns as his
successors in interest, failed fo perfqrm or stand rea&y fo perfofm this obligation
under the Agreemeﬁt by denying or %mpeding the City's access to their lands for

the purposes envisaged by the Agreement.

[103] | appreciate that the last repair work on the drainage system appears to

“have been carried out in 1959; ‘more than 50 years ago. But nothing on the

Special Case indicates that any of Mr. Sills, the Pleiziers or the Browns ever’

denied access to their prbperty or would have done so if such access had been

' sought by the municipality.

. {104] The City submits that it was incumbent ' on the Browns and their
predecessors in tile to call on the City for the maintenance or repair of the
drainage system and that their failure to do so further signals that they elected to

disaffirm the contract.

[105] | disagree. This assertion is wholly unsupported by' the language of the
Agreement. Moreover, on the evidence, both the Pleiziers and the Browns did
draw the City’'s attention to its obligations under the Agreement fo maintain and

repair the drairiage system. The City ('and Thur]ow) responded to the reguests
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that it honour its obligations with unilateral repudiations of the Agreemént. In
these circumstances, ! do not think that it is open to the City to now assert that

the landowners Wére'obliged, yet falled, to seek to hold the City to its cbligations.

[106] -For the same reasons, 1 would reject the City's claim that the Browns’

entiiement to enforce the Agreement is defeated by laches. This equitable

defence is of limited applicaﬁon- in the case of a claim for enforcement of the:

benefit of a contract. These claims, as here, relate to the alleged confractual

,"entitteme_ht to specific performance or damages. They are, therefore, founded in .

law rather than equity.

[107] In thi_:-: case, we are concerned with the City’s continuing breach of its
obligations under the Agreement following its unilateral repudiations of the
Agreement. | see no dispositive effect of delay by the Browns on the liabllity of

the City in these circumstances.

[108} Further, and importantly, there is no ewvidence that the Pleiziers’ or the
Brown.s..r condﬁict-resulted in prejudiceé to the . City. }h'e City's ‘bald claim of
prejudice is based solely on the historical nature of the Agreement - no
_particulars of actual prejudice to the City were proven or agreed upon by the

parties.

[109] In 'sum, no agreed facts or other evidence on this record suggests that any

of Mr. Sills, the Pleiziers or the Browns resiled from or failed to perform the
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Agreement. Yo paraphrase the language of Fraser 'Rivér, at ‘para. 39, the

provision by them of access to their properly was the “very acfivity” contemplated '

by and required of them under the Agreement containing the provision upon

which they seek to rely.

{110] | recognize that London Drugs and Fraser River" were cases where the

third-party beneficiaries sought to rely, by way of defence, on the benefit of the

contractual provisions at issue to resist claims brought against them — they were

not _séeking to enforce the affirmative benefit of the relevant confractual

provisions.

[111] Nonethe!ess it is my view that the Browns' stahxs as the successors of the

ariginal oovenantee under the Agreement affords them the nght to seek to

enforce the original covenantor's confractual obligations, as agamst the or:gma!

covenantor, In effect, for the ourpose of enforcement of the Agreement, the

Browns are Mr. Sills and the City is Thurlow. Further, insofar as the performance

of the ‘City’s obligations under the Agreement are concerned, there is a clear

identity of interest between Mr. Sills and the Browns. As Mr. S|!I5$ SUCCEssors,

the Browns stood ready to comply w;th the activity reqwred of them under the
Agreement — the provision of access o their lands. In al these circumstances
the application of the principled exception fto the privity rule advances the

interests of justice. -
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{3) The Agreement is not Void on Public Policy Grounds

[112] -The City raises two public. policy-based arguments as further impediments
fo the enforcement of the Agreement by the Browns. It argues that the
Agreen;tent is unenforceable as against it because a perpetual confract that
admits of no-right of termination offenﬁs 'public policy and is unconscionable.
Further, the City says, the enforcerﬁent of perpetual obligations of the kind
_sreéted under the Agreement offends public poiilcﬁ because it fetlers the City's
discrefion regardiljg the future use of public roads and road allowances. In my

opinion, these arguments cannot succeed on this record.

-'[113] With respect to the first argument, Question No. 4 on the Spec.iél Case
reads: “Wheiher or not the Agreemeht, if properly interpreted as imposing a
perpetual obligation, is invalid as confrary io- public policy because it does impose
a perpetual obligafion”. In respect of this question, the motion judge ruled: “{Tlhe
Agreement, which imposes a perpetual obligation upon the City, is not invalid as

confrary to public policy because it does impose a perpetual obligation.”

[114] Atthough the City raised Question No. 4 in its Notice of Appeal, it did not
challenge the motion judge's ruling on this issue or otherwise mention the matter
in its factum. Instead, the City sought to advance this claim during oral

argument. The procedural unfaimess to the Browns arising from this factic is
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manifest. In the circumstances, in my view, the City is precfuded from attempting

fo raise this issue on appeal. To conclude otherwise would offend hasic fairness.

[115] The City's second public-policy based argument fails for lack of e\ﬁdeﬁﬁary :

support.  As the Browns submit, there is simply no evidence or agreed facts to
support the City’s assertion that its discretion regarding the future use of public
roads and road allowances will be fettered or impeded if it is held to its

dblig'aﬁons under the Agreement,
[116] [would reject this ground of appeal.
IV. Concluding Comments

[117] 1 conclude wﬂh these comments. The d:sposutlon of this appeal on the
basns that l propose does not depnve the City of any recourse. As acknowledged
by the Browns during oral argument, it is open to the Cily to pursue those
defences fo enforcement of the Agreement pleadéd by it in its statement of
defence that were not dealt with on the Special Case, e.g the Cify's claim that
the Agreement was frusirated. Further on a properly amended pleading, there 1S

nothlng to prevent the City from pursuing, if so advised, its claim that Mr Sills's

success_ors in file abandoned the Agreement. These matters were not dealf with

on the Special Case and formed no permissible part of the issues raised before
this court. Of course, the adjudication o_f the Browns' entiternent to the specific

remedies sought by them also-remains for another day.
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V. Dispos_ition

[1'18] For the reasons given, | would dismiss the appeal.— If thebartiés are
unable to agree on the costs of this appeal, thé Browns may submit their, brief
written costs submission to the Registrar of this court, within 15 days frbrn 1h'e
date of the reieasei of these reasons. The Cily shall submit its brief responding

submissions ‘on costs to the Registrar, within .15‘ days thereafter.

Reieaéed: “EAC” March 12, 2013

“E.A. Cronk J.A”
“l'agree Robert P. Armstrong J.A"
“| agree Gloria Epstein J. A"
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Bonkruptey and Insolvency
PART V¥ Administration of Estates
Schetns af Distribulion

Sections 138-142

Fzillite ef insofvabilité

PARTIE V' Administration des actifs
Plan de rdpartition

Articles 138-142

Postponement of claims of silent partners

139 Where a lender advances meney to a borrower en-
gaged or about to engage in trade or business under a
contract with the borrower that the lender shall receive a
rate of interest varying with the profits or shall receive a
share of the profits arising from carrying on the frade or
business, and the borrower suhbsequently becomes
bankrupt, the lender of the money is not entitled to re-
cover anything in respect of the loan until the claims of
all other creditors of the borrower have been satisfied.

R.8., e B-3, s, 110,

Postponement of wage claims of officers and
directors

140 Where a corporation becomes bankrupt, no officer
or director thereof is entitled to have his claim preferred
as provided by section 136 in respect of wages, salary,
commission or compensation for work done or services
rendered to the corporation in any capacity.

RS, 8 B-3, 8 171,

Postponement of equity claims

140.1 A creditor is not entitled to a dividend in respect
of an equity claim until all claims that are not equity
claims have been satisfied.

2005, ¢. 47, 8. 90; 2007, ¢, 36, 5. 49.

Claims generally payable rateably
141 Subject to this Act, all claims proved in a bankrupt-
cy shall be paid rateably,

A.S.c B-3,5 112,

Partners and separate properties .

142 (1} Where partmers become bankrupt, their joint
property shall be applicable in the first instance in pay-
ment of their joint debts, and the separate property of
each pariner shall be applicable in the first instance in
payment of his separate debts.

Surplus of separate properties

{2) Where there is a surplus of the separate properties of
the partners, it shall be dealt with as part of the joint
property.

Surplus of joint properties
{3} Where there is a surplus of the joint property of the
partners, it shall be dealt with as part of the respective

Renvoi des réclamations d’un hailleur de fonds

139 Lorsqu'un préteur avance de Pargent & un emprun-
teur, engagé ou sur le point de 'engager dans un com-
meree ou une entreprise, aux termes d'un contrat, passé
avec Yemprunteur, en vertu duquel le préteur doit rece-
voir un taux ¢'intérét variant selon les profiis ou recevoir
une partie des profits provenant de la conduite du com-
merce ou de l'entreprise, et gque stubséquemment l'em-
pruntenr devient failli, le préteur n'a dro¥t A atcun recou-
vrement du chef dun pareil prét jusqu'da ce que les
téclamations de tous les autres créanciers de l'emprun-
teur aient &té acquittées.

S5.A,, ¢h, B-3, arh. 110,

Renvoi des réclamations pour gages des dirigeants et
administrateurs

140 Dans le cas ot une personne morale devient en
faillite, avcun dirigeant ou administrateur de celle-et n'a
droit 4 la priorité de réclamation prévue par I'article 136
i P'égard de tout salaire, traitement, commission ou ré-
munération pour fravail exécuté ou services rendus a
cette personne morale & quelque titre que ce soit.

S.A.; ch, B-3, art, 111,

Réclamations relatives 4 des capitaux propres

140.1 Le eréancier qui a une réclamation relative 4 des
capitaux propres n'a pas droit 4 un dividende 2 cet égard
avant que toutes les réclamations qui ne sont pas des ré-
clamations relafives 4 des capitaux propres aient évé sa-
tisfaites.

2005, ch. 47, art. 90; 2067, ch. 38, art. 49,

Raclamations généralement payables au prorata

141 Sous réserve des artres dispositions de la présente
loi, toutes les réclammations établies dans la faillite sont
acquitiées au prorata,

&R, ch. B3, art. 112

Associés et biens distincts

142 {1) Dans le cas ot des associés deviennent en
faillite, lenrs hiens communs sont applicables en premier
lieu au patement de leurs dettes communes, et les biens
distincts de chagute associé sont applicables en premier
lien au paiement de ses dettes distinetes.

Surplus des biens distincts

{2) Lorsqu'il existe un surplus des biens distincts, il en
est disposé comme parte des biens communs.

Surplus des hiens communs

{3) Lorsquril existe un surplus des biens communs, if en
est disposé comme partie des biens distinets respeetifs en

Currert to June 8, 2017
Last amended cn February 28, 2016

T
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Chapter 8

The Proof, Valuation and Rarnking of
Claims in Winding Up

Introduction

In Chapter 6 we defined and described the assets of the company available
for distribution to its creditors. The present chapter looks at the liabilities
side of the company’s balance sheet and discusses the treatment of claims in
the winding up and the order of distribution of assets amoug the competing
creditors.!

1. THE PARI PASSU PRINCIPLE OF DISTRIBUTION

The principle stated

The most fundamental principle of insolvency law is that of pari passu distri-
bution, all creditors participating in the common pool in proportion to the
size of their admitted claims. In the case of voluntary winding up, this
principle is expressed in the Insolvency Act itself:

“Subject to the provisions of this Act as to preferential payments, the com-
pany’s property in a voluntary winding up shall on the winding up be
applied in satisfaction of the compauy’s liabilities pari passu .. "

Thie phrase “distribution of assets” does not mean distribution in specie, but is the conven-
tional shorthand for distribution by way of dividend of the net proceeds resulting from
dispositions of the assets by the liguidater.

Insolvency Act 1986 s.107.

1
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The Proof, Valuation and Rarking of Claims in Winding Up

In the case of compulsory winding-up, the principle is found in the Insolvency
Rules: * ‘Debts nthel than preferential debts rank cqually between themselves
inthe winding up.”

A similar pnnmple applies in administration,* although its application. is
more limited. It i this principle of rateable distribution which marks off the
rights of credztors m a winding up from their pre-liquidation entitlements,

,.Pnor to Wmdma up‘ ac;h crcdltor is free to pursue whatevm enforcement
,oooas ICaliS&tlDﬂ of accumry or exereise t.)f a right of set- off) is not avaﬂablb,
the creditor must have recourse to legal process and, if the debtor company
fails to satisfy a 3udgmant voluntarily, enforce the }udgmem by execution
agamst the company’s assets of income. The rule here, in the absence of an
mmtvenw proceeding, 18 thaf the race gm,s to the swiftest. The creditor ini-
tiatmg the earliest execution has first bite ar the cherry and whatever is left
is avatlable for the next in line. A creditor who leaves if too late finds he has
a hmtum’ ﬁtln’zenfthe’re iS- ;1' jtidcmént' in his f’WOur but no a‘s"scts adainfst‘
come, fusi sewed gwes W'xy to that of orc}criy re'l,hsatlcm of aSscts by the hq~
uidator for the benefit of all unsecured creditors and distribution of the net
proceeds pari passu. 'The pari passu principle is all-pervasive. It is based on
the notion that losses causéd by Jiquidation should be borne by unsecured
creditors equally. Its broad effect is to strike down ali agreements, payments
and transfers which have as.their object and result the unfair preference of a,
particular creditor by removal from the estate on winding up-of an asset that
would otherwise have been available for the general body of ¢redifors.®

The statutory pmnc:ple ofpanpmsu distributicn is buttressed by more spe-
cific statutory rules on preferences by which pre~11qurclat10n payments and
trransfers made in the. run-up to winding up may be avoided.” These.
have a different temporal factor. The pari passu principle, like the anti=
deprivation rule,® has no backward reach, It does not affect transactions
completed priov to the commencement of liquidation or administration.” In
the absence of a statutory provision to the contrary, a person is gntitled to
discharge his liabilitics in any order he pleases.'” By contrast, the statutory
provisions on. preferences are designed to unravel payments and transfers.

3 Insolvem.y Rules 1966 r.é: 181(1)

* Tnsolvency Rules 1986 r.2.69. S¢é¢ below, para:11-85.

5 Or administration. See ChU1L,

A1t is true that the approach. would be the same whatever the distribution rule. But as pomb.,d
out earlier (above; para,3-07) the reference to the pari passu principle in this context is sim-
ply shorthand o deseribe what i in fact l|_1<. cortral rile.of distribution.

7 S§ée below, Ch.13:

& See abovs; paral7~18.

9 Re Smith, Knight & Co Ex p. Ashbury (1968) LR, 3 Eq. 228,

8 Re Sariliex Lid {19791 Ch, 392, per Oliver J. at 602,
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The Pari Passu Principle of Distribution

already made to a creditor in the twilight period prior to liquidation or
administration at a time when the company ig already imsolvent or will
become so as the result of payment or transfer in question. Morgover, recov-
eries by the liquidator under the statutory provisions will not necessarily fall
to be distributed pro rata among the general body of creditors; they simply
add to the pool of assets available for distribution, with Hguidation expenses
and preferential claims coming ahead of those of ordinary unsecured
creditors.

As we have seen,™ the pari passu priviciple is to be distinguished from the
anti-deprivation rule discussed in Chapter 7. The latter is aimed at contrac-
tual provisions which have the effect of reducing the company’s net asset

value upon its liquidation or administration by 4 transfer to a party who is

not 4 creditor. By contrast, a payment or transfer to a creditor upon winding
up or administration has no c:ffect. on the company’s net asset value, because

its effect is pro tanto to reduce the company’s liability to the creditor. The

objection to such a payment or transfer is thus a different one, namely that
it distiirbs the statutory scheme of distribution and thereby gives an unfair
advantage to the creditor to whom the payment or transfer is made. We have
noted earlier that because the two rules share certain characteristics,!'* many
of the cases cited as decisions on the pari passu principle are in fact decisions
on the anti-deprivation rule. Examples are prowded by cases on limited and
determmnable interests, pre-emption provisions in articles of association
and provisions forfeiting building materials to the employer on the builder’s
liquidation.

The pari passu principle-is primarily relevant to winding up

Until recently, it could be said that since the pari passu principle is concerned
to ensure an equitable distribution of the company’s estate among its credi-
tors, its application as a mandatory rule was almost entirely ¢onfined to
liquidation, for this was the only collective insolvency process which had as

its primary objective the distribution of assets among the general body of

creditors in accordance with a statutory pari passu tule that cannot be
excluded by contract.'® However, there has been a marked trend in recent
years to use administration as a liquidation substitute, following upon a
change in the Insolvency Rules to enable proofs to be made, rules of set-off

applied and assets distributed (with leave of the court in the case: of unse-
cured creditors) under rules substantially similar to those applicable on a

winding up. Nevertheless, it remains the case that many distributions are

" Above, para.7-03,
1% See above, para.7-03.
13 Bee below, para. 8-06.
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The Proof Valuation and Rgnkia;g of Clainisin Winding Up

made pursdant- to a company vcﬂuntary arrangement under Pt T of the
Insolvency Act or a compromisé or arrangement under Pt 26 of the
Companies Act 2006 and will bé governed by the térms of those arrange-
mentb Wthh havt, to be appxovad by the rc—:quxsiw ma}c:)uty of credltor&.

, passu pnn(:lple: has no necessary clpplmatlon to uﬂomaal work outs No dOubt
any distribution to ordinary unsecured creditors will normaliy be expected to.
follow the order of priorities that would applyin a winding up, but there is
no rule of law precluding ereditors from approving an arrangement on a dif-
ferent basis.™ Moreover, in many cases thére will be no free assets to distrib-
ute among unsecired creditors,

The pari’ passu prmcipie does not in any event apply to administrative
receivership, for this is not a true collective insolvency proceeding,'” and if the
receiver, after meeting out of ﬂqatmg chiarge assets payments-to prcfcrc,ni.m[
crcdxtors thg, cmts of pre&.ewma dl’id reahsmg the abset.s hxs other expmnsn,sr
unsecured creditors and the claims of f}iS debenture holders, has a surplus his
duty'is to pas:-.. it to any subsequent secured creditor or, if none, then to the
company; he has no general power of distribution. It has also been held that
the pari passu pnnmple cannot be invoked s as to entitle the holder of a float-
ing charge to share in the prescribed part available to unsecured creditors
from assets the subject of the charge, since the general principle must give.
way to the express terms of s.176A(2) of the Insolvency Act 1986.1¢ On the
ather hand, the pari passu principle reinforces: the natural construction of
§.176 A(2) precluding the court from disapplying's.176A(2) in part, for exam-
ple, by excluding creditors with claims of less than a specified amount, 17

Where a commumai contract.on its true inferpretation provides for the.
distribution of assets to a group of persons as between whom no distinction
is to be drawn, the court will imply a requiremert.to make distributions pro-
portionately,’ 1 but such an implication is not possible where the doeument
evinces an intention that the distribution should be on. :;omc, other basis,”? It
is a question in each case of interpreting the contract.”

** Re HPJ URCLad {"t)(}?} B.C.C: 284, where the judge approved the paymentby the: admiﬂlstm—
tor:of a fixed suin to HM Revemie & Customs, with the approval of the other ¢reditors, in.
orderto remove the: dc!ay and expense of ascertaining the exact amount due and 10 maximise
any dividend to the creditors, Similarly, s.4(4) of the Insolyency Act 1986, while precluding
approval of & plopmpd CVA. which would affect the enforcoment rlghts of ‘a secured
éreditor of the priority .of a preforential debt, leaves. unsecurad creditors free-to agree on.a
distribunon among, themselves otherwise Lhan on a pari passw basis, Akito the preqcnbnd part,.
‘ses above, parad 6-38 ef seq.

7 See para.1-38.

18 Re Permacell Finesse Ltd [2008) B.C,C. 208.

¥ Re Courts Pic [2009] | WER: 1499

WL Golden Key f.td [2009] EWCA Ciy 636..

19, Ri Golders Koy Above, n.. 18,

W See, e Re Sitma Fmanca Corp [201Q) B.C.C. 40: Re Galden Kéy, cited above A8 andd
Re W?uat!ejackcﬂ Capiral Ltd {2003] B.C.¢; 826,
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‘The pari passu rule: its significance in practice

I have described the pari passu principle of distribution as fundamental and
all-pervasive, This, at least, is the theory of insolvency law, although this has
not passed unchallenged.® In practice, as was pointed out by the Cork
Committee many years ago,” d rateable distribution among creditors is
rarely achieved. There are three main réasons for this.

First, the principle is in general confined to assets of the conipany and
does not affect creditors having rights in rem. These include secured credi-
tors, who under the liberal regime allowed by English law can take security
for present and future indebtedness over future as well as present assets,
including fixed charges over future debts and floating charges over all assets;
suppilers of goods tinder contracts thch reserve title until payment, a tech-
nique in. widespread use; and third parties for whom the company holds
assets on trust or who have proprictary tracing rights in equity to assets i the
possession or under the control of the company: The effect of these rights in
rem is substantially to reduce the corpus of assets available for unsecured
creditors.

Secondly, the liquidator takes the assets subject to equities affecting them,
such as a right to avoid a transaction for misrepresentation or undue influence.

Thirdly, huge chunks of what free assets remain have to be applied to meet
claims ranking in priority to thosé of the ordinary unbecu}:ed' creditor. These
embracé: (i) expenses of the liquidation, which are “pre-preferential” Habil-
itics payable it full (rather than having to be proved) and include the liguida-
tor’s expenses and remuneration, which can be substantial; and (ii) various.

claims of employees.” When all of these have been satisfied, the dividend
produced by what is left is often pitifully small. 4 The Lffﬂ(:t is largely to

frustrate a primary objective of the insolvency process and to deprive the
general body of creditors of any significant interest in the winding up
process.” Yet the pari passu principle retains considerable practical impor-
tance, if only In a negative sense, in that it may have the effect of invalidat-

ing pre-liquidation transactions by which a creditor of a company hopes to

secure an advantage over his competitors in the event of the company going
into winding up or administration; and where the principle does have this
invalidating effect, it results in an expansion of the assets available for

Y See above, pura He007.

 “Insolvengy Law and Practice”, Report of the (Cork) Review Committee (Cmnd: 8558),
para. 1396,

% See below, para.8-20,

# Although it may be somewhat enhanced by recoveries in respect of void or voidable fransac-
tions (below, Ch.13) and under the provisions requiring a percentage (“the prescribed part” ")
of the net realisations of assets subject to a floating charge 1o be surrendered for the benefit
of unsecured creditors (see Insolvency Act 1986 s. 176A and below, para.8-30).

* A point I developed more fully in “The Death of Insolvency Law” (1980) 3 Co. Law. 123.
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distribution.?s Moreover, the prmc:ple of par passu distribution has been
invoked as the foundation for other rules which do got invelve @greements
at all, such as the hotchpot rule,?” the rule against double proof?® and. the
rule that save in exceptional circumstances a creditor should not be
given leave to register a charge by a company out of time when it is in
hqmdﬂtzon 27 It is thus necessary to examine the scope of the prmmple in
some. detail.

Debts covered by the pari passu principle

The pari passu principle applies only: (i) te provable. debts payable to
the general body of creditors®®; and (ii) within cach separate class of prefer-
ential, ordinary and deferred éreditors.®!

The pari passw rule may not be excluded by contract

A contractual provision purporting to exclude the principle of pari passu
distribution, whether in bankruptcy or in winding up, is void.

“...a man is not allowed, by stipulation with a creditor; to provide for.a
different distribution of his effects in the event of bankruptcy from that
which the law provides.”??

f‘

. & person cannot make it a part ofrhis contract that, in the event of
his ban}cmptcy, he is then to get some additional advantage which prevents
the property being distributed under thé bankruptcy laws.”?>

However, as we shall see, the pari passi principle, broad though it'is, does
admit of some exceptions.®*

28 Seebelow, paras 8-10 et seq.

27 See below, paras 15-69 and 16-47.

# See below, para.§-43,

2 Sce helow, para.13-125.

3% See below, para;8-41,

3 See below, para.8-53,

¥ _Evp. Muckay (1873) 8 Ch. App. 643, per James L.J. at: 647,
e Ex p. Mackay, per Mellish 1.3, at G48.

3 See below; paras 8-17 et seq,



Impact of the Pari Passu Principle

2. IMPACT OF THE PARI PASSU PRINCIPLE®

Arrangements which do not offend against the pari passu principle

We shall come to the exceptions to the pari passu principle a little later.3 At
this point it is worth noting the various types of arrangement which are not
considered to offend against the principle of pari passu distribution at all,
These include subordination agreements, provisions for dceceleration of
liability on winding up, pre-emption provisions in articles of association of a
company providing for the compulsory transfer at a reasonable price of the
shares of any member that goes into liquidation or bankruptcy, and rules of
an exchange by which members who hold shares in the exchange by virtue of
their membership cannot receive consideration for any transfer and have to
surrender the shares on cessation of membership on account of insolvency or
for any other reason.

Subordination?

Two ereditors may agree between themselves that one of them who would oth-
erwise rank higher than or par passu with the other shall be subordinated to
the other. The subordination may be of secured or unsecured debt.
Subordination of secured debt results in what was originally the higher-
ranking mortgage or charge being demoted to junior status. Subordination of
unsecured debt typically means either that the subordinated creditor cannot
collect from the debtor until the senior creditor has been paid in full or that
the junior creditor will account for any collections to the sentor ereditor until
the latter has received full payment. Subordination may arise gither by negoti-
ated agreement or by the terms of a bond or pote issue under which the rights
of holders are subordinated to holders of other bonds or notes issuecd by the
same issuer or certain tranches of the issue are to rank below other franches.
Subordinated loan notes or bonds are frequently issued by banks as part of a
securitisation, attracting a higher rate of intérest because of the increased risk.

Although in general ¢reditors are free to agree among the mselves that the
secured or u.nseu.u,md claim of one of them shall be subordinated to the

* See Michael Bridge "‘Loiiecuwty, Management of Hstates and the Pdri Passn Rule in Winding
“Tp” in John Armour and Howard Bennett {eds), Fulnerable Transactions in Corparate
Anyelvency (Oxtord: HMart Publishing, 2003), Ch.1.

% Below, para.8-17.

# Sec gt,,n;rally Philip R. Wood, Project Finance, Securitisaficns and Subordingred Debr, 2nd edn
(London: Sweet & Maxwell, 2007); Eilis Ferran, Company Law and Cm'pamta Finance
{Oxford: Oxford Umvurm[y Press, 1999), Ch.16; and Goode on Legal Problerns of Credit and
Secrrity. edited by Louise Guli:fer 4th edn (London: Sweet & Maxwell, 2008), paras
[5.58]-[5.59].
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claims of the others, there was until relatively recently concern that in the:
event of winding up a subordination agreement. might be held void as run-
ning counter to. the'mandatory provisions of the insolvency legislation. This
‘was thought to be a possible consequence of the decision of the House of
Lords in Nafional Westminster Bank Ltd v Halesowen Presswork and
Assemblies Lid>® to the effect that rules for the administration of assets in
Wnldmg up cmbody 1ot inerely private rights whlch credltors are free tovary
or.waive, but rules of pubhc policy for the: orderly administration of estates.
In the Halesowern case, it was held that a debtor-could: not contract out his
statutory set-off. There was.a fear that, by parity of reasoning, a creditor
could not subordinate his claim in winding up to a claim of equal rank, for:
this would (s0 it was ar gued) infringe, the pari passu rule in much the same’
way as theé IATA clearing house arrangement was held to do by-a majority
decision of Lhe_.House‘Qf Lords.in the British Fagle case.’® Conflicting deci-
sions had been given in other parts of the Commonwealth, some courts hold-
ing. that a subordination agrécment contravened the mandatory rules of
mbolvency 1aw,* while others consgidered that such an agreement had no
effect on otlier creditors and was unobjectionable.?

To deny the validity of subordination in insolvency could have the most
serious consequences, particularly in view of the widespread use of subordi-
nation agreements and the issue of subordinated debt on the tarket, cou-
pled with the recognition of the efflcacy of such agreements in insolvency in
foreign 1ur15dxct10ns and the fact that in maily cases a. company could not
continue to trade and obtain credif unless some of its creditors, which might
include the company’s parent, were willing to subordinate: thmr indebted-
néss. In England, there are now several decisions in favour of the validity of
Submdmauon agreements. To the first, Re Maxwell’ Commiinications Corp’
{ No.2),# Vinelott I, after reviewing all of the relevant-authorities, concluded
that the prmc1plf: laid down in Halesowern. applied only to those rules the
infringement of which Would give one creditor an advantage denied to other
creditors, A subordination agreemeént would. not have this effect. 43 In the
second case,; Re SSSL Realisations (2002) Lt Lloyd J. held that the valid-
ity of a subordination agreement was not affected. by the fact. that the
subordinated creditor was also in insolvent liguidation.® To these corisider-
ations, one might add that the Insolvency Rules expressly recognise the right

8. [19’72] A.C. 78‘3 ‘Lord Cross of Chelsea dissenting.

39 British Eagle Infematzonal Airlines Lid v Compdgnie Nationalé Air France [ 97512 Al E.R. 390

40 See, 6. g Re Orivn Sound Lrd (1979) 2 MNZ LR, 5374

$1'Sen, e.g, Horne v Chester & Feir Property Developrments Pty Lid (1987) ILAC LR, 485,

42 [1994] 1 B.C.L.C, 1.

3 On the contrary, it could have precisely the opposrce ¢ffect of benefiting all of the ordinary
unsecured credltors, not: mcrcly the creditor i in whose favour the subordination’ was agreed.

4120051 1 B.C.L.C. 1, affirmed on other issues [2006] Cli: 610,

45 See also Re, Kauprizmg Singer & Friedlander Lid [2010] EWELC 316 (Ch), per Blair-J. at [10].
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ot a creditor to assign his right of dividend to another creditor,*® which would
typically occur in cases where the first creditor had agreed to be subordi-
nated to the second. It would therefore be strange if the subordination
agreement pursuant to which such an assignment was made were to be held
invalid.

Moreover, a contract providing for contractual subordination of a com-
pany which later goes into liquidation cannot ordinarily be disclaimed as an
unprofitable contract under s.178(3)(a) of the Insolvency Act, even though

the subordination may be finarcially dzsadvantaweous because the contract

does not by reason only of the subordination give rise to prospective liabili-
ties, it does not require performance over a subbtantiak period of time and it
does not involve expenditure.?’

Provisions for acceleration of lability on winding up

In the casc of an executed contract, winding up automatically accelerates the
debt,*¥ subject to a statutory discount to allow for the acceleration when a div-
idend distribution comes to be made.* But to cover cases where the contract
is still executory at the time of winding up, so that the liquidator has the
option to adopt it, the other party may seek to provide in the contract for
acceleration of the company’s liability in the event of jits going into liquida-

tion. In this case, the acceleration clause would appear to be of no cffect, for
if the liguidator were to adopt the contract, he would have to use the com-

pany’s assets to make payment before the company could receive the benefit
against which the payment was to have been made, whilst if he did not adopt
it, the other party would be in the position of being able to prove for a sup-
posed debt in respect of which payment had not bet,n earned. This conclusion
is reinforced by 1.4.92 of the Insolvercy Rules, under which a creditor may
prove mx rent :md other pdymentg of a permdlca} nature only SO far as due

cleszgm,d to nge: one creditor a benefxt_ at the expense of the o.thers whc_n the

* Insolvency Rules 1986 r.11.11(1), which requires a liguidator who receives notice of the
assignment to pay the dividend to the assignee.

7 Re 5.SSL Realisations Lid [2006] Ch, 610 affirming the decision of Lioyd J. {2005] 1
B.CLC L

# See above, para.3—11,

*® Insolvency Rules 1986 v.11.13(2). The same is true of administration (r.2.103). However, if the
agreement itself provides for aceeleration, the whole amount becomes provable without a dis-
count.

3¢ If the tease or contract under which the rent or other periodieal sim is payable continues in
force, so that the company receives the quid pro quo for the payment, the creditor can adjust
his proof so-as to claim for each further sum as'it falls due. Seé-above, para.6-22 and below
para.8—41.
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company goes into liquidation or-administration.> Secondly, it provides the
underpinning.of other rules aimed at securing equality of distribution.
Impact of the part passu princip}e. or contracts

Direct payiment clauses. in building- contracts

Building ¢ontracts commonly provide that in the event of 4 main contractot’s
insolvency the emplayer should be entitled to utilise sums.that would other-

wise be payable to the main contractor to make direct payment to sub-con-

tractors of sums due to them from the main contractor.”” Since the majority
decision of the House of Lords in British Fagle International Airlines Lidy Cie
Nationale Air France,5* such. provisions have come under attack 4s procuring
paymeént to the sub- coniractor out of funds that should have been available

to the general body of creditors, thus contravening the principle of pari passit

distribution, 54 The first questmn to consider is whether the funds would,
indeed, have been available to creditors, Tt seems ¢lear that where payment
to the sub-contractor was to be made from réténtion funds held for the ben-
efit of the main contractor, there could be no infringement of the pari passu
rule tothe extent that prior'to liquidation the main contractor had ceased to
liave an interestin the refention fund, becausé it had mortgaged such inter-
est?® or had agreed to hold it on trust for the sub-contractor,” More difficult

is the case where the right to payment under the main contract remains

vested in the main contractor, but the contract provides that the employer
may withhold payment until all sub-contractors have been paid sums that

Thave become payable to them under their sub-contracts and riiay pay-direct
to sub-contractors sums owing by the main contractor: Such was the pomtlon

in At Gen v McMillan & Lockwood L.td,* which produced a division of opin-
ion in the New Zealand Court of . Appeal. The majority view was that upon
the main contractor going into liquidation the continued application of the
provision as to withholding of payment from the contractor | and payrn(‘::nt to
sub-contractors was barred by the pari passu rule. The minority view, as
axpr‘esscd by Williamson: J.,. was that the liquidator could not stand in any
better position than the company had before it went into winding up and was
therefore not entitled to disregard the withholding clause.® Williamson .

5 The benefit must be in favour oF o creditory if it is infavour of a party who | is not.a cx;dxtor :
the rule to be applicd i3 the antizdeprivation e discussed in Ch7,

2 See para, 617,

a3 [}97.’3} 2 W.L.R. 758, See also paras 6-17 and 314,

3 For a general discussion, see Michael G. Bridge, “Collectivity”, cited above n.35, pp.26.et seq:
35 Drew & Co v Josolyrre (1887) 18 Q.B.D. 590

58 Re Tout & Finch Lid [1954] 1 W.L.R, 178, See further para.6-17.
57 [l9)l} 1 N.ZL.R, 53.
8 For an English decision to the same effect, see Re Willinson [1903] 2 K.B. 713,
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considered. that it was necessary to balance the various public policy consid-
erations, and this Ied him to the conclusion that it would not be contrary to
public policy for the withholding clause to continue to operate after the com-
pany had gone into liquidation. This difference of view corresponds precisely
to that which featured in British Eagle, discussed earlier,”® the majority deci-
sion of the New Zealand Court of Appeal following the majority decision of
the House of Lords in British Eagle.

It should be noted that if the Minister had made payments to sub-contrac-
tors prior to the main contractor’s liquidation, these would not have been
affected by the pari passw rule, which, as noted earlier, has no backward
reach and bites ounly on provisions for payment unimplemented at the com-
mencement of the winding up. However, the mere fact that the Minister’s
power had become exercisable prior to the winding up was not sufficient;
once liquidation-supervenes payment cannot be made to one creditor at the
expense of others, even if the liability to make the payment was incurred
before the commencement of the winding up.

Contractual set-off-in favour of a third party

A contractual provision for set-off of claims by third parties against a debt

owed to the company is not valid on the company’s liquidation, for set-off

1s limited to mutual claims and to allow third-party set-off would be to sub-.

vert the fundamental principle of pari passu distribution of the insolvent
company’s assets.®

Provision ft)r additional Security

1t is also a contravention of the pari passu principle for the. debtor company
to undertake to give the creditor additional security in the event of the
company’s liquidation.®!

The pari passu rule as the principle underlying other rules

The pari passu rule has manifestations which go beyond contractual provisions.

It provides the underpinning for other msolvency rules relating to proof of debt.
Thus, the rule that claims are to be valued as at the date of commencement of

¥ Above, para.6-17 and below, para,9-14.

9 Re-Bank of Credit and Comimerce International SA [1998} A.C. 214, per Lord Hoffmann at {:;]
citing British Lagle, cited abave 1.39,

82 Re Thompson Bx p. Willlams (1877) 7 CHID. 138.
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the winding up is designed to ensure that one is comparing like with Iike so that

the assets are distributed pari passw.® The hotchpot rule, by which a creditor
secking tor prove. in the winding up of the company must brmu into account any
dividend he has received in a foreign hqulddt:oxa of the wmpany,63 reflects the
principle that the assets of a company-in liquidation, after provision for liquida-
tion expenses and prefemntml debts, are divided pari passu among the credi-

tors.%* Similarly, the rule against double proof, which prechides two parties, for

gxample, a creditor and a surety from proving separately for thesame debt, isa
particilar application of the principle that the debtor’s asscts are to be applied
in payment to its creditors pari passu®.

3. EXCEPTIONS TQ THE PARI PASSU PRINCIPLE

The pari passu principle, aithough of fundamental importance, is not
absolute. For reasons of policy, insolvency law provides certain deviations.
But before considering these, T should like to mention cases which-are often
advunced as exceptions to the pari passu principle but which in reality involve
ann entirely different principle 58

False exceptions to the pari passu principle
The principle of pari passu distribution of assets does not apply to the rights

of secured creditors, suppliers of goods under agreements reserving titfle or
creditors for whom the company hiolds-asséts on trust:¥7 However, this is not

because these are exceptions to the rule but because such assets do not

belong to the company®® and thus do not fall to be distributed among credi-
tors on any basis. While liquidation cxpenses, mcludinn liabilities under
post-liquidation contracts, enjoy a super-priority,® they do not constitute an

82 Re Dynamics Corp aof Amenca [1‘9’}’6] 1 W.L.R. 737, per Ofiver 1 Jooar 764 ina passage
cited with approval by the House of Lords in HWighr. v Eclhart Magine GmbH {2004 1 A.C. 147

at {28].

£3 See below, para, 15-69.

B+ Cleaver v Deltg American Reinsurdnce Co [2004] 2-A.C. 328, per Lotd Seott at [31].

8 Barclays Bank v TO.8.G. Trust Fund 1id [1984] A.C. 626, per Oliver L.J. at 637,

6 See also R.J. Mokal, Corporate Insolvency Law: Theory ami Practice, pp.96 et seq.

7 There 8 said to be.one case in which moneys held on trust are subject to a right of set-off,
namely where the solvent creditor holds property of the company with authority, still currgng

+

at the time of wmdmg up, to convert it into money; but this appears not to be a frie

exception, but rather to turn on dn impled agreement that the solvent party is to be-a debtor,
pot 4 trustee. See below para 9-26.

%8 In the case of dssets subject to a security interest, the assets do not belong o the company
to the extent of tlie selurity interest, but the campany does, of course, have an equiity of
redemption.

6 See below, para.8-32.
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All England Law Reports/2015/V olume 2 /Re Lehman Brothers International {Europe) (in administration) and others -
[2015]2 All ER 111

[2015] 2 AH ER 111
Re ILehinan Brothers International (Europe) (in administration) and others

[2014] EWHC 704 (Ch}

CHANCERY DIVISION

DAVID RICHARDS J

12-15, 18-20 NOVEMBER 2013, 14 MARCH 2014

Company ~ Administration - Assets available for creditors - Ranking of claims - Surplus of assets after payment of
unsubordinated proved debts - Shareholder who was also subordinated debt-holder submitting claim in company’s
administration - Whether subordinated debt-holder's claim ranking before or after claims for siatutory interest on proved
debts - Whether subordinated debt-holder's claim ranking before or after claims of foreign currency credifors - Whether
contractual interest pravable or statutory interest payable if administration immediately followed by liquidation - Whether
shareholders’ contribution obligation limited to paying proved debts and liobilities or extending to payment of statutory
interest and non-provable liabilities - Whether administrators entitled to refuse fo admit proafs of debt under contributory
rule or equitable rule preventing distribution of fund to person sharing in fund wmiess he brought into fund what he owed -
Whether liability for future calls could be proved in administration or liquidation of corporate contributory - Insolvency
Act 1986, ss 74(1), 189(2) - Insolvency Rules 1986, ST 1986/1925, yr 2.86(1), 2.88, 4.91(1).

The main operating company of the Lehman Brothers group in the United Kingdom and Europe was Lehman Brothers
International (Europe) (LBIE"), an unlimited company incorporated in England, which had two shareholders, LBL and
LBHI2, both of which were Lehmun group companies. LBHI2 was the immediate holding company of LBIE and beid all
but one of the shares. LBL held the other share and was a service company for varjous Lehman companies, including
LBIE. In September 2008 the Lehman group collapsed and all three companies were put into administration m England.
Separate administrators were appointed for each company. In the administration of LBIE it was anticipated that after
payraent of al) unsubordinated proved debts there would be a significant surplus available to pay other creditors and/or
make a distribution to LBHI2 and LBL as members. Both LBHI2 and L.BL had ordinary uasecured claims against EBIE,
and LBIII2 was also a subordinated loan creditor for $2.225bn (the subordinated loan debt) under subordinated loan
agreements under which LBHI2 provided a loan facility to LBIE to enable it to secure its regulatory capital LTBHIZ
lodged a claim in the LBIE administration for over £11/4bn in respect of the subordinated loan debt, and while it accepted
that its claim ranked behind provahle debts it contended that it ranked ahead of all other claims, including unsecured

creditors’ claims for statutory interest. Under r 2.88(9)" of the Insolvency Rules 1986, interest had

1 Rule 2.88, so fur as material, is set out at [18], [113], 1L14], below
: [2015] 2 AITER 111 ot 172

hitps://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do?fromCartFullDoc=false&fileSiz... 6/23/2017
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acerued from the date of administration in September 2008 at the statutory rate of 8% or the contractual raie, whichever
was the higher. The administrators of the three companies applied for directions as to which, if any, claims were payable
out of the surplus before any retorn could be made to the two members, the order in which claims ranked for payment, and
whether LBL and LBHI2 were potentially liable to make contributions under s 7 4(1) of the Tnselvency Act 1986, which
imposed on shareholders in a winding up an obligation to contribute an amount sufficient fo pay the company's debts and
liabilities and the winding-up expenses and to epabie adjustment of the contributories’ rights among themselves. The
issues that arosc on the application were: (i) whether LBHI2's claim, as the subordinated debt-helder, ranked before or
after claims for statutory interest on proved debts, having regard to 1 2.88(7) which stated that 'Any surplus remaining after
payment of the debts proved shall, before being applied for any purpose, be applied in paying interest on those debis’, and
to s 189(2)" of the 1986 Act which provided that any surplus remaining in a winding up after the payment of proved debts
'shall, before being applied for any other purpose, be applied in paying interest on those debts’; (ii) whether LBHI2's claim
ranked before or after the claims of foreign currency creditors who had suffered loss as a result of their debts being
antomatically converted under  2.86(1) and 4,91(1)" into sterling at the date of the commencement of the adminisfration
for the purposes of proof of debt; (iti} whether such foreign currency conversion claims were capable of being asserted
against LBIE so as 1o be payable out of available assets; (iv) whether contractual interest was provable or statutory interest
was payable for the period of an administration if it was immediately followed by a liguidation; (v) whether, arising out of
LBIE's status as an unlimited company, the shareholders' confribution obligation under s 74(1)! of the 1986 Act was
limited to the amount required to pay proved debts and Jabilities in the liquidation or whether it extended to providing
funds to pay statutory interest and any non-provable liabilities; (vi} whether the 'contributory rule' (under which a
contributory of a company in liquidation conld not recover anytbing in respect of his claim as a creditor until he fully
discharged his obligations as a contributory) or the equitable rule in Cherry v Boulibee (1839)4 My & Cr 442 (1839 41
ER 171 (onder which a person entitled to a distribution from a fund, such as an insolvent estate, to which he owed money,
was Tequired to contribute what he owed to the fund hefore he could receive a distribution from i) applied to the
administration of LRIE and entitled the administrators to refuse to admit proofs of debt by LBHI2 or LBL or to pay
dividends on such proofs, on the grounds that if LBIE went info liguidation LBHI2 and LBL would or might become
liable to meet calls under s 74(1) which they would not be able to satisty because they were insolvent; (vii) whether, and if
so when, a liability for future calls could be the subject of proofin the administration or liguidation of a corporate
contributory; (viii) what was the effect of set-off in the administration or liguidation of a corporate contributory; and (ix)
what was the effect of set-off in the administration or liquidation of LBIE.

Held - (1) The ctaims of LBHI2 arising under its subordinated loan agreements with LBIE were subordinated not only to
provable debts but also to stafutory

b Seetion 189, so far as material, s set ont at [116], below

©  Rule 4.9, so far as material, i set out at [93], below

4 Bection 74 is set out at [138], below
[205] 2 AFER 11T af 113

interest and unprovable liabilities. The term "Liabilities’ in the subordinated loan agreements was not restricted to provable
debts, and the category of non-provable liabilities which were pay able if there were sufficient assets available included the
claims of creditors which could not, by virtue of the relevant legislation, constitute provable debts but which were just as
rmuch liabilities of the borrower as provable liabilities. Rule 2.88(7) of the Insolvency Rules applied to a surplas of assets
over proved debits, not a surplus after the discharge of all liabilities; the rule created a right in favour of creditors o have
the relevant surplus applied in the payment of statutory interest, and that right fell within the definition of ‘Liabilities® in
the subordinated loan agreements which were 'payable or owing' by LBIE. Accordingly, the effact of the subordination
provisions was that the subordinated debt ranked below statutory interest and any other non-provable debts in the order of
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priority of distribution of assets of LBIE (see [23], [62]-[64], {71], {77}, {85]-[87], {250], below); Re Noriel GmbH [2013]
4 All ER 887 applied; Re Lines Bros Lt {1984) BCLC 215 distinguished.

(2) Creditors of LBIE whose contractual or other claims were denominated in a foreign currency were enfitled to claim in
the LBIE administration for any curtency losses suffered as a result of a decline in the value of sierling against the
currency of their claim between the date of the commencement of the LBIE administration and the date of distribution
payments made to them, since it would be contrary to principle and justice if the debtor, or the sharcholders receiving the
smplus, were able to deny foreign currency claimants their full contractual rights. However, currency conversion claims
ranked as unprovable liabilities and were only payable after payment in full of all proved debis and statutory interest on
those debts (see [104], [1101-[111], [250], below); Re Dynamics Corp of America (No 2) [1976] 2 AL ER 669 and Re
Lines Bros Lid (in lig) [1982] 2 All ER 183 considered.

(3) I the administration of LBIE was immediately followed by a liquidation, unpaid intersst in respect of the period of the
administration was pot provable as a contractual debt in the Liquidation nor payable as statutory interest under either r 2.88
of the Insolvency Rules or s 189 of the 1986 Act. However, creditors of LBIE with debts which carried interest by reason
of confract, fudgment or other reasons unconnected with the administration or liquidation of LBIE were entitled to claim
i a subsequent liguidation of LBIE immediately following the administration for interest accrued due during the period of
the administration, because it was an unprovable claim payable after payment in foll of all praved debts and statutory
interest (see [118]-[121], {126]-[127], [250], below); Re Humber Iromworks and Shipbuilding Co (1869) LR 4 Ch App 643
applied.

{4} Arising out of LBIE's status as an unlimited company, the obligation of LBHI2 and LBL as LBIE's shareholders to
taake a contribution under § 74(1) of the 1986 Act to the assets of a company in Hquidation *sufficient for payment of its
debts and Habilities' was not restricted to providing for proved debts but extended under s 189(2) to paying statutory
interest on those debts and unproved fabilities (see [112], [155], [163]-[164], [175], 1178], [250], below).

(5) The contributory rule and the equitable rule in Cherry v Boultbee applied only in a liquidation and did not apply in an
administration, since there was no statutory mechanism for making calfs on contributories in an administration. '
Accordingly, an administrator was not permitted to refuse to admit a proof of debt by a member or to refuse to pay
dividends on such proof on the grounds that if the company went into liquidation the member would or might become
[2015] 2 ANER 11T at 114

liable to calls under s 74(1) which it could not pay. Accordingly, LBHIZ and LBL were not prevented by those rules from
lodging claims in the administration of LBIE (sce [188]-[189], {193]-[194], [250), below); Re Kaupthing, Singer and
Friediander Ltd (in administration)y {(No 3) [2012] 1 AL ER 883 applied; Cherry v Boultbee (1839) 4 My & Cr 442 and Re
Overend, Gurney & Co, Grissell's Case (1866) LR 1 Ch App 528 distinguished.

(6) LBIE, acting by its administrators, was entitled to lodge a proof in a distributing administration or a liquidation of
either LBL or LBHIZ in respect of those companies' contingent liabilities under s 74(1) of the Insolvency Act 1986 which
would arise if LBIE went into liquidation and calls were made by the liquidator, The valuation of such claims was a matter
of estimation under the provisions of the Insolvency Rules {(see [195]-[196], [200], [226), [250], below) dicta of Lord
Neuberger in Re Nortel [2013] 4 AlLER. 887 at [75]-{77] applied; Re Pyle Works (1889} 44 Ch D 534 considered.

(7} In a distributing administration or liquidation of LBL or LBHIZ, the claims of those companies as creditors of LBIE
would be the subject of mandatory set-off against the claims of LBIE in respect of those companies’ contingent liabilities
a8 contributories. Moreover, in the administration of LBIE the contingent liabilities of LBL and LBHI2 as contributories
would be the subject of mandatory set-off against the admitted proofs of debt of those companies as creditors of LBIE.
(see [228), [242), [249]-[250], below); Re Duckworth (1867) LR 2 Ch App 578 considered; Re Auriferous Properties Lid
(No 1) [1898] 1 Ch 691 doubted and not followed.
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Notes

For the rule in Cherry v Bovlthee, see S Halsbury's Laws (5th edn) (2013) para 573, and for powers and functions of
administrator; quantifying claims; interest, see 16 Halsbury's Laws (5th edn) (2011) para 286.

For the Insolvency Act 1986, ss 74, 189, see 4(2) Halsbury's Statutes (4th edn) (2012 reissue) 138, 239,

For the Insolvency Rules 1986, S1 1986/1925, 1v 2, 4, see 3 Halsbury's Statutory Insiruments (2006 reissue) 430, 489,
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Application

By an application issued on 14 Febraary 2013 and amended on 27 March 2013, (i) the joint administrators of
Lehman Bros International (Europe) (‘LBIED,
[2015] 2AHER 1T et 116

namely Anthony Victor Lomas, Steven Anthony Pearson, Derek Anthony Howell, Paul David Copley and
Russell Downs, (i) the joint administrators of Lehman Bros Ltd (LBL"), namely Anthony Victor Lornas,
Steven Anthony Pearson, Michael John Andrew Jervis, Derek Anthony Howell and Dan Yoram Schwarzmann,
and (iii) the joint administrators of LB Holdings Intermediate 2 Ltd (LBHI2), namely Anthony Victor Lomas,
Steven Anthony Pearson, Derel Anthony Howell, Dan Yoram Schwarzmann and Michael John Andrew Jervis,
applied for directions under para 63 of Sch B to the Insolvency Act 1986 as to whether LBHI2 and LBL (the
members), as the two members of LBIE, were entitled to prove in the administration of LBIE and whether -
L.BIE was entitled to prove in the administrations or in any subsequent liguidations of the members, and if so
the ranking of such claims, the extent of any set off and contribution required to be made by the members
pursusnt to s 74 of the Act, to LBIE's assets for the payment of LBIE's debts and liabilities, the expenses of the
winding up and to enable adjustment of the rights of the contributories amongst themseives. Lehman Brothers
Holdings Inc (LBHI"), which was the ultimate parent of the Lehman Bros group, and Lydian Overseas Partners
Master Fund Ltd ('Lydian’), which was an unsecured unsubordinated creditor of LBIE, were joined as
respondents. The facts are set ont in the judgment.

Wiltiam Trower OC and Daniel Bayfield (instructed by Linklaters LLF) for the joint administrators of LBIE.
David Wolfson OC and Nehali Shah (instrucied by DLA Piper UK LLP) for the joint administrators of LBL.

Anthony Trace (C, Louise Hutton and Rosarnu Foskett (instructed by Dentons UKMEA LLP} for the joint administrators
of LBHIZ,
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Barry Isaaes QC and Mark Arnold QC (instructed by Weil, Goishal & Manges) for LBHI

Antony Zacaroli QC and David Allison (instructed by Allen & Overy LLP} for Lydian,

Judgment was reserved.

14 March 2014. The following judgment was delivered.

DAVID RICHARDS J.

Introduction

[1] This is an application by the joint administrators of three companies in the Lehman Brothers group. The circumstances
which give rise to the application are both unexpected and unusual.

[2] The circumstances are unexpected because when the Lehman Brothers group collapsed in September 2008, it was not
anticipated that there would be any surplus of assets once the general body of unsecured creditors of any of the principal
companies had been paid. The principal trading company within the group in the United Kingdom and Earope was
ehman Brothers International (Europe) (LBIE" and it is now anticipated that it is likely to have a significant smplus
once all unsubordinated proved debts have been paid in full.

’ [2015] 2AHER 1] at 117

[3] The circumstances are unusual because LBIE is an unlimited company, It has two members, both other companies i
the group. Both have ordinary unsecured claims against LBIE and one of them has a very large claim as a subordinated
loan creditor. Issues arise as to the potential liability of the members for the liabilitics of LBIE, and in particular its
subordinated liabilities, and the relationship between their liability, if any, as members and their claims as creditors.

14] The purpose of the application is (o determine the claims which may be made against the surplus before any return to
members and the order in which such claims rank for payment, and to resolve the existence and extent of the potential
lability of the members. These broadly stated issues mvolve a number of novel and fmportant questions.

{5] The applicants are the respective joint administrators of LBIE and of its two members, Lehman Brothers Ltd ('LBL')
and Lehman Brathers Holdings Intermediate 2 Ltd (LBII27). LBIE and LBL have been in administration since September
2008 and LBHI2 since January 2009.

[6] Lehman Brothers Holdings Inc (LBHI") and Lydian Overseas Partners Master Fund Ltd ('Lydian'} were joined as
respondents. LBH1 is the ultimate parent of the Lehman Brothers group, On 15 September 2008 it commenced Ch 11
bankruptey proceedings in the United States Bankrupicy Court for the Southern District of New Yorlk, from which it
emerged on 6 March 2012, 1t is an indirect creditor of many companies in the group and the ultimate shareholder of all of
them. Its primary interest on this application relates to LBHI?'s right to recover subordinated loans made by it to LBIE and
issues relating to such subordinated loans. Although thete are in some respects important differences between the positions
adopted by LBL, LBHL? and LBHI, they have made common canse on most issues, while in some instances advancing
different submissions i support of the same conclusions. For convenience, T wilt call them 'the other Lehman companies’
when referring to them collectively.

[7] Lydian is an nnsecured unsubordinated creditor of LBIE and its position is aligned with the submissions which have
been advanced on behalf of the administrators of LBIE. They have avoided duplication of submissions and Lydian has
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concentrated on issues relating to fareign currency conversion claims.

[8) The parties have agreed a statement of facts and there have been no contested issues of fact, The entire argument has
been directed to legal issues,

[9] The parties cooperated to produce an agreed list of issues, divided into 22 questions, some of which are further
subdivided. The oral and written submissions of the parties were not primarily directed to each of those questions, but
rather were made by reference to a number of principal issues, | have adopted the same course in this judgment and do not
atterpt to provide answers to each of the questions in the 1ist of issues.

Background

[10] LBIE was incorporated on 10 September 1990 under the Companies Act 1985 as a company limited by shares. On 21
December 1992 it was re-registered as an unlimited company, It appears that this step was taken for US tax reasons. Re-
registration of LBIE as an unlimited company enabled it to be treated as a branch of jts then parent company for US tax
purpaoses, thereby enabling losses in LBIE to be set off against profits in the parent.
. [2015] 2A0ER IS ar 118

[L1] The share capital of LBIE comprises 6,273,113,999 ordinary shares of $1 each, 2m 5% redeemable Class A
preference shares of $1000 each, and 5+ 1m 5% redeemable Class B shares of £1000 cach. All these shares, except for one
ordinary share, are held by T.BHI2. The two classes of preference shares result from cepifal restucturings of LBIE in 2006
and 2007, to which I shall refer below. The remafning ordinary share is held by LBL.

[12] The sole function of LRHI2 was to act as the immediate holding company of LBIE.

[13] LBL was the service company for the operations of the group in the UK, Europe and the Middle East, and as regards
companies based in the UK, was the principal employer, seconding employees to other companies within the group,
maintained the IT systems and was the lessee of many of the group's premises. It became a shareholder in November
1994, holding a single ordinary share denominated in sterling. Tn May 1997 all the sterling shares were cancelled and
replaced by shares denominated in US dollars and LBL has at all times since then been the holder of a single ordinary
share of $1. There is no documentary evidence that LBL held the doliar share as nominee for the other shareholder. This
judgment does not deal with the relationship between LBL and LBHI2 as members of LBIE, and whether LBL has any
1ight of indemnity against LBHIZ.

[14] The administrations of these companies have involved the realisation of their assets to best advantage, rather than the
preservation of the companies as going concerns. Paragraph 65 of Sch Bl to the Insolvency Act 1986 {'the 1986 Act’)
permits the administrator of a company to make distributions to creditors of the company, with the permission of the court
where the creditors are neither secured nor preferential. Once an administrator gives notice of an intention to make a
distribution, the administration is commonly referred 1o as a distributing administration. Detailed provisions related to the
making of distributions to creditors by administrators are contained in rr 2.68 to 2.105 of the Insotvency Rules 1986 ('the
Insolvency Rules'), which for the most part reflect the equivalent provisions in rr 4.73 to 4.99 applicable in a winding up.
With the permission of the court, the administrators of LBIE declared and paid a first interim dividend of 25.2p in the £ in

November 2012, totalling some £1+611bn.

Ranking of claims

[15] Central to many of the issues arising on this application are the claims which may be made against the avajlable
assets of LBIE after payment of 2ll its general nnsecured unsubordinated creditors and the ranking of those claims. In Re
Nortel GmbH [2013] UKSC 52, {20131 4 All ER 887, [2014] AC 209 Lord Neuberger said (at [39]).
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In 5 liquidation of a company and in an administration (where there is no guestion of irying fo save the compary or its business), the
effect of the msolvency Jegistetion ... as interpreted and extended by the courts, is that the order of priority for payment out of the
compuny's assets is, in summary terms, as foliows: (1) Fixed charge creditoss; (2) Expenses of the insolvency procesdings; [£)]
Proferential creditors; (4) Floating charge creditors; (5) Unsecured provable debts; (6) Stutlory interest, (73 Non-provable liabilities,
and (8) Sharcholders.'

[2015] 2 ANER 1T} at 119

The categories relevant to the issues on this application are, principally, statutory interest and non-provable liabilities.

[16] Provable debts rank equally between themselves and are paid in full unfess the assets are insufficient to meet them, in
which case they abate in equal proportions between themselves: r 2.69. Rules 2.72 to 2.80 provide the machinery for
proving debts, including the submission of a proof, its admission or rejection by the administrator and appeals against the
administrator's decision. Rule 2.81 provides for the administrator to estimatc the value of any debt which, by reason of its
being subject to any contingency or for any other reason, does not bear a certain value and provides that he may revise any
estimate previously made, if be thinks fit by reference to any change of circumstances or to any infermation becoming
available to him. The amount provable in the administration in such a case is the estimate for the time being, Rule 2.85
provides for set-off. Rule 2,86 provides for the conversion of foreign currency debts into sterling, a rule to which I shall
later retarn. Rule 2.89 provides that a creditor may prove for a debt of which payment was not yet due on the date when
the company entered administration, but subject to r 2.105 which adjusts the dividend where payment is not due at the date
of the declaration of dividend.

{17) The claims of creditors which are provable as debts in an administration, as well as in a liquidation, arc governed by
rr 123 and 13.12.

[18) The sixth category, statutory interest, in the order of priority set out in Lord Neuberger's judgment, is govemed in the
case of an administration by r 2.88. Provisions in very similar terms apply in a liguidation and are contained in s 189 of the
1986 Act and in r 4.93. Rule 2.88 was amended with effect {rom 6 April 2010 so as to apply to administrations
commencing on or after that date. LBIE entered administration in September 2008, so that r 2,88, as amended in 2005,
applies to it Rufe 2.88(1) in the form applicable to the administration of LBLE provides that where a debt proved in the
administration bears interest, the interest is provable as part of the debt except insofar as it is payable in respect of any
period after it entered administration or, if the administration was immediately preceded by a winding up, any period after
the date of liquidation. Rule 2.88(3) to (4) in the form applicable to LBIE provides for the payment of interest in respect of
periods before the relevant date in certain circumstances which are not directly material to the issues on this application,
The provisions of r 2.88(7} to (9) for the payment of interest in respect of pertods after the relevant date are critical to
some of the issues and, in the form applicable to LBIE, are as follows:

7) ... any surplus semaining after payment of the debts proved shall, before being applied for any purpase, be applied in paying
interest on those debis in respect of the periods during which they have been outstanding since the company entered administration.

(8) All inieresi payable under parzgraph (7) vanks equally whether or nof the debis on which it s payable rank equally.

(9) The rate of interest payable wnder pacagraph (7) is whichever is the greater of the rate specified under paragraph {6} or the rate
applicable 1o the debt apart from the administration,”

The rate specified under r 2,88(6) is the rate specified in s 17 of the Judgments Act 1838 on the date on which the
company entered administration. The rate at the commencement of the administration of LBIE was 8%, It is relevant to
[2015] 2 ANER I af 120
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pote that this rate is significantly in excess of market rates since 2008, which explains why upsecured claims against LBIE
have been trading at a substantial premium to par since it became apparent that there may be a surplus of assets available
after the payment of all unsubordinated proved debis. :

[19] The effect of r 2.88 is that contractual interest for periods up to the commencement of the administration is provable
but post-administration confractual interest is not, Instead, interest js payable on 2]l proved debts, whether or not they
carried any entitlement to interest, from the commencement of administration to the date of payment or payments of the
proved debts, 1t is this latter category of interest which is termed 'statutory interest’ and it is payable out of the surplus
remaining after payment of the debts proved before such surplus is applied for any purpose.

Non-provable labilities

[20} The seventh category in the order of priority, non-provable Jiabilities, requires some explanation and is indeed the
subject of some controversy on this application. In Re Norfe! the issue was whether liabilitics arising under contribution
notices issued under the Pensions Act 2004 against companies after they had gone into administration ranked as expenses
of the administration or provable debts or neither, At first jnstance (120107 EWHC 3010 {Ch), [2011] Bus LR 766) and in
the Court of Appeal ({20111 EWCA Civ 1124, [2012] 1 AL ER 1455, 2012} Bus LR 818) it was held that they ranked as
expenses, Reversing these decisions, the Supreme Court held that they were provable debts. The possibility that the
liability created by a contribution notice issned in these circumstances could be neither an expense nor a provable debt was
sxplicitly contemplated by the Supreme Court. In those circumstances it would fall within category (7): see Re Nortel
[2013} 4 Al ER 887 at [54] and [115].

[21] Although the clear trend of insolvency legislation since the nineteenth century has been to expand the category of
debts which may be the subject of proof, there have until very recently been some well-recognised categories of debt
which were not capable of proof in an administration or liquidation. First, claims in tort could not be proved unless the
cause of action had accrued by the commencement of the administration or liquidation, until r 13.12 was amended to
reverse the effect of the decision in Re T & N Ird [2005] EWHIC 2870 (Ch), [2006} 3 AH ER 697, {2006] 1 WLR 1728. By
virtue of the amendment, such claims may be proved provided that ‘all the elements necessary to establish the cause of
action exist at [the commencement of the administration or liquidation] except for actionable damage'. Secondly, costs
awarded against a company in administration, aibeit in proceedings commenced before the administration and in respect
of costs incurred prior to the commencement of the administration, were held not to be provable debts in a long line of
cases, which were overruled by the Supreme Court in Re Norfel.

[22] Mr Isaacs QC, on behalf of LBHI, submitted that following the decision of the Supreme Court in Re Nortel, it is no
longer possible for any claims to fall within category (7) except as expressly provided by provisions in the legislation.
Rule 12.3(2)(b) provides that obligations arising under confiscation orders made under certain legislation refating to
criminal offences and any obligation arising from a payment out of the social fund under social secarity legislation by way
of crisis loan or budgeting loan are not provable in an administration or

' J201572 AN ER 171 et 12]

liquidation. Mr Isaacs submits that these are the claims to which category (7} is confined, together with any other claims
which by future legislation may not be provable.

123) 1 do not accept this submission. In the context of the issue under consideration im Re Nortel, | feel no doubt that Lord
Neuberger intended the category to inelude such claims of creditors as couid not, by virtee of the relevant legisiation,
constitute provable debts but which would remain. as liabilities of the company, payable it the event that there were
sufficient assets available for the purpose. Given that the other items in the order of priority achieve their respective
rankings by reason of express provisions in the legislation, it appears to me that when Lord Neuberger referred to the
Jegislation 'as interpreted and extended by the courts' he was referring, if not solely then primarily, to ‘non-provable
liabilities' fatling within category (7). The Supreme Court did not decide that there could be no such non-provable
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liabilities. On the conirary, Lord Neuberger stated (at [77]) that the mere fact that a company could become under a
Hability pursuant to a provision in a statute which was in force before the insolvency event could not mean that, where the
liability arises after the insolvency event, it falls within r 13.12(1){b} and is therefore provable. Lord Sumption made the
same point (at [130]). Lord Neuberger noted (at [90]) the submission of counsel that the legislature had progressively
widened the definition of provable debts and narrowed the class of non-provable liabilities and referred (at [93]) to the
'motion that all possible liabilities within reasor should be provable' (my emphasis).

[24] 1 may also be noted that certain provable debts are postponed to all other liabilities. Rule 12.3(2ZA) so provides in

respect of certain claims arising by virtue of s 382 of the Financial Services and Markets Act 2000. Section 74(2)(f) of the
1986 Act provides for the postponement of any 'sum due to any member of the company (in his character of a member) by
way of dividends, profits or otherwise’. It is common ground that no issue arises under these provisions on this application.

Issues irrespective of LBIE's status as an unlimited company

[25] The issues which arise, irespective of the status of LBIE as an unlimited company, are:
(i) Does the claim of LBHIZ as the holder of the subordinated loan debt rank ahead of or behind statutory interest?

(ii) Does LBHIZ2's claim as the subordinated debt-holder rank ahead of or behind the claims, if they exist as a matter of
law, of those foreign currency creditors who have suffered a currency loss as a result of conversion of their debts into
sterling as at the date of the commencement of the administration for the purposes of proof?

{iii) Are such foreign currency conversion claims capable, as a matter of law, of being asserted against LBIE so as to be
payable out of available assets?

(iv) Is contractual interest provable, or statutory interest payable, for the period of an administration if it is immediately
followed by a liquidation?

[26} Before addressing these issues directly, I will set out the circumstances in which the subordinated loan debt was
created, the regulatory background against which it was created and its material terms,

Subordinated loan debt

[27] LBHI2 was at the date of the commencement of LBIE's administration and continues to be the holder of $2.225bn of
subordinated loan debt, in
[2015] 2 ANER 111 ar {22

respect of which it has lodged a claim in the adtainistration for £1,254,165,598.48. LBHI2 accepts that its claim. ranks
behind provable debts, but it contends that it ranks ahead of all other claims, including the claims of unsecured creditors
for statutory interest,

[28] Prior to a eapital restructuring of LBIE in 2006, LBIE had three subordinated loan facilities: a EUR 3bn long term
facility, a $4+5bn Iong term facility and a $8bn short ferm loan facility, Each of the facilities was provided by its then
immediate parent company.

{29} In 2006, in order to utilise LBIE's foreign tax credits for US tax purposes, it was decided to improve its profitability,
in part by restructuring its regulatosy capital base so as to replace some subordinated debt with share capital and so reduce
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t
jts interest payments. LBHIZ was interposed as the immediate holding company of LBIE and $2bn of existing
subordinated debt was replaced with $2bn of preference shares issued to LBHI2. The existing subordinated loan facitity
agreements were cancelled and replaced with similar facility agreements with LBHI2 and $4+7bn of subordinated debt
was drawn. down by LBIE.

[30] As part of a further restructuring in May 2007, $5+ [bn of subordinated debt was converted into $5+1bn of preference
shares. ' '

[31] The amount outstanding under the subordinated facilities flucmated, with both drawdowns and repayrments.

Drawdowns in the course of 2007 led to a peak balance of $4»775bn, reducing to $2+225bn at the commencement of the
administration.

(32] Considerable work has been undertaken to determine whether that balance represents drawings under the long term or
short term dollar facilities but no firm conclusion has been reached by the administrators of LBIE and T am not asked to
determine that issue. For present purposes at least, it is not significant because the subordipation provisions in the
agreements are materially the same.

[33] The subordinated loans formed part of LBIE's regulatory cepital. Under capital adequacy rules made by regulators,
banks and other financial institutions are required to hold capital of a certain amount, which depends in broad terms on the
extent of their business and their risk exposures. The purpose of capital adequacy rules is so far as possible to ensure that
firms provide financial resources to protect their customers and other stakeholders against failure and enable them to
withstand some Jevel of loss,

[34] There is a significant international background to the capital adequacy rules applicable in the UK. Mr Isaacs QC on
behalf of LBHI took me carefully through some of its principal elements.

Capital adequacy rules

[35] In July 1988 the Basel Committee on Banking Supervision, comprising representatives of the central banks and
supervisory authorities of the Group of Ten countries, published the first Basel Accord, entitled International Convergence
of Capital Measurement and Capital Standards ('Basel I'). It was agreed by all its members and endorsed by the central
bank governors of the Group of Ten countries. It set ot the details of the agreed framework for measuring capital
adequacy and the minimum standard to be achieved which the national supervisory authorities represented on the Basel
ommittee intended to implement in their respective countries. The fandamental objectives, as stated in Basel I, were,
first, that the new framework should serve

f2013] 2 ARER 111 ar 123

to strepgthen the soumdness and stability of the intemationat banking system and, secondly, that the framework should
have a high degree of consistency in its application to banks in different countries. While the framework established by
Basel ] was mainly directed towards assessing capitel in relation to credit risk (the tisk of counterparty failure), it
emphasised that other risks, such as interest rate risk and investment risk, needed to be taken into account by supervisors
in assessing overall capital adequacy.

[36] Bascl I addressed subordinated term debt in para 23;

“The Committes is agteed that subardinated term debt instroments have significant deficiencies as constituenis of capital i view of
their fixed maturity and jnability to absorb losses except in a liquidation. These deficiencies justify an additional Testriction on th
amount of such debt capital which is eligible for mclusion within the capital base.! .
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[37} Effoct was given to Basel T within the EC by the Council Directive of 17 April 1989 (89/299/EEC) 'on the own funds
of credit institutions’. Article 2.1 provided that the unconsolidated own funds of credit institutions could consist of a
anmber of items, including equity share capital and 'fixed-term cuwulative preferential shares and subordinated loan
capital as referred to in art 4(3)'. Article 4(3) provided that member states could include fixed-term cumnulative preferential
shares and sebordinated loan capital in own funds--

“f hinding agreements exisi under which, in the event of the bankrupiey of liquidation of the credif institution, they rank after ihe
claims of a1} other creditors and are not to be repaid until all other debts outstanding at the time have been settled.’

Article 4{3) went on to provide that subordinated Joan capital had to fulfil certain further criteria, including that the loans
had an original maturity of at least 5 years and were repaid early only if ‘the solvency of the credit nstitution in question
[was] not affected’,

[38] OF direct relevance to LBIE was Council Directive of 15 March 1993 (93/6/EEC) 'on the capital adequacy of
investment firms and credit institutions', which provided for capital adequacy requirements for investment firms and
capital adequacy rules for credit institutions related to market risk. Annex V provided that the own funds of investment
firms and credit institetions were defined it accordance with Directive 89/299/EEC, subject to certain modifications.

[39] In June 2006 the Basel Committes on Banking Supervision published a revised Accord (Basel II'). Paragraph 49(xii)
repeated what had been said about subordinated term debt in Basel 1, but an additional tier of capital was introduced (tier
3) consisting of short-term subordinated debt for the sole purpose of mesting a proportion of the capital requirements for
market risks. The minimum original maturity of such short-term subordinated debt was two years but to be eligible as tier
3 capital, it needed 'if circumstances demand, to be capable of becoming part of  bank's permanent capital and thus be
available to absorb losses in the event of insolvency',

[40] Effect was given to Base] 1 in the EU by the Directives of 14 June 2006 (2006/48/EC and 2006/49/EC) 'relating to

the taking up and pursuit of the business of credit institutions’ and 'on the cepital adequacy of investment firms and credit

institutions’. So far as relevant, the first of these Directives repeated
: JRO015] 2 ANER 111 et 124

the definition of own funds contained in Directive §3/295/EEC and repeated the requirement that subordinated loan capital
could be included only if 'binding agreements exist under which, in the event of the bankruptey or liquidation of the credit
institution, they rank after the claims of all other creditors and are not to be repaid until all other debts outstanding at the
time have been settled': art 64(3).

[41] The financial regulator for LBIE at ali relevant times was the Financial Services Authorty (the F3A), which has since
been replaced for these purposes by the Pruedential Regnlation Authority.

[42] On 31 December 2006 the FSA introduced the General Prodential Sourcebook (GENPRU') which set out the capital
adequacy requirements applicable to LBIE from that date until it went into administration. The purpose of these rules, as
stated in para 1.2.26, was to ensure that a regulated firm would ‘at all times maintain overall financial resources, including
capital resources and lquidity resources, which are adequate, both as to amount and quality, to ensure that there is no
significant risk that its Liabilities cannot be et as they fall due'. Based on Basel If and the relevant Directives, three tiers
of capital were specified, which a firm was required to identify separately in its regnlatory capital reporting to the FSA.

[43] The characteristics of tier 1 capital were that it was able to absorb Josses, it was permanent, it ranked for repayment
upon winding up, administration or similar procedures after all other debts and liabilities and it had no fixed costs, such as
an obligation to pay dividends or interest. The most common example of tier 1 capital is ordinary share capital.
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[44] Tier 2 capital was capital which did not meet the requirements of permanency and lack of fixed costs which were
required for tier [ capital There were two types of tier 2 capital. Upper tier 2 capital was capital which was perpetual but
which carried servicing costs which could not be waived at the firm's option. [t specifically inclnded cumulative
preference shares. Lower tier 2 capital was capital which was either not perpetual or had fixed servicing costs that could
not penerally be waived or deferred. Tt was required generaily to have an otiginal maturity of at least 5 years and
specifically included medium to long-term subordinated debt.

[45] Tier 3 capital was described by GENPRU as forms of capital conforming Jess well 1o the characteristics of tier
capital, It specifically included sabordinated debt of short matueity. '

[46] Subordination was a characteristic of all three tiers of capital.

[47] The amount of capital that a firm could designate as tier 2 capital was restricted to a value no greater than 50% of its
tier 1 capital, with any excess capital being designated as tier 3 capital. The $2bn of preference shares issued by LBIE in
2006 constituted lower tier 2 capital. Because of the limits on the amount of capital which could be held as tier 2 capital, a
substantial amount of the preference shares was classified as tier 3 capital. All the subordinated debt was classified as tier
3 capital,

Subordirated debt agreements

[48] As mentioned above, all the subordinated debt agreements contain essentially the same subordination provisien. Each
agreement, including in particular the subordination provisions, was based heavily on templates provided by the FSA.
There is no evidence to snggest that anyone in the Lehman Brothers group gave any consideration to how thess provisions
would

J20157 2 ANER 111 at 125

operate in the event of an insolvency of LBIE and indeed the recollection of several witnesses in interviews which have
been conducted suggests that it is hiphly unlikely that any such consideration was given.

[49] Bach agreement coptains Sch 1, sefting out variable terms, and Sch 2, setting out standard terms. Clause 8 of the
variable terms provides for the payment of interest on a monthly basis. Clause 9 provides for repayment, with a specified
repayment date and provisions for prepayment. The entire clause is expressed to be 'subject always to 4(3) (restrictions on
repayment) and 5 (subordination) of the Standard Terms'.

[50] Clause 1(1) of the standard terms contains a mumber of definitions. 'Financial Resources Requirement' is defined as
having the meaning given to it in the FSA Handbook. ‘Insolvency’ is defined to mean and include Liquidation,
administration and other similar procedures. 'Liabilities' means ‘all present and fisture sums, liabilities and obligations
payable or owing by the Borrower (whether actnal or contingent, jointly or severally or otherwise howsoever)'. "Senior
Liabilities' means 'all liabilities except the Subordinated Liabilities and Excluded Liabilities'. ‘Subordinated Liabilities' ig
defined to mean 'all Liabilities to the Lender in respect of each Advance made under this Agreement and all interest
payable thereon'. 'Excluded Liabilities' is defined to mean 'Liabilities which are expressed ta be, and in the opinion of the
Tnsolvency Officer of the Borrower, do, rank junior to the Subordioated Liabifities i any Inselvency of the Borrower",

[51] Clause 4 provides for repayment, but 'subject in all respects to the provisions of para 5 (subordination)': cl 4(1}.
Clause 4(3)} contains restrictions on the ability of LBIE 1o effect early repayment of any loan or to pay inferest by
reference to its financial resources requirement.

[52] The effect of ¢l 4(4) to (7) is that the only remedy available o the lender for repayment of any advances or
enforcement of (he terms of the Joan facility agreements is to institute proceedings for the insolvency of LBIE. This is a
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standard term of subordinated loan agreements and precludes the lender from obtaining judgment and executing or
otherwise enforcing the judgment, thereby avoiding the subordination provisions. -

[53] Clause 5 contains the subordination provisions:

'(1) Notwithstanding the provisions of paragraph 4, the sights of the Lender in respect of the Subordinated Liabilitics are subordinated
to the Semior Liabilities and accordingly payment of any amonnt (whether principal, interest or otherwise) of the Subordinuted
Liahilities is conditional upon—

() (i an order has not been made or an effective resolution passed for the Fsolvency of the Borrower and, being 2 partneship, the
Borrower hus not been dissolved) the Borrower being in compliance with ot less than 120% of its Finuncial Resources Requirement
immediately after payment by the Borrower and accordingly no such amount which would otherwise fall due for paymenl shall be
payable except to the extent that—

() paragraph 4(3) Las been complied with; and
(i)  the Borrower could make such payment and still be jn compliance with such Financial Resources Reguirement; apd

(b) the Bomrower being "solvent” at the fime of, and immediately after, the payment by the Borrower and accordingly no such
amount which .

(201572 40 ER 11] at 126

would otherwise fall due for payment shall be payable except to the extent that the Borrower could make such payment and still bs
"solvent”.

{2) For the purposes of suh-paragraph (1)(5) above, the Borrower shall be "solvent” if it is oble to pay its Liabikties (other than the
Subordinated Liabitities) in full disregarding—(a) obligations which are not payable of capable of being established or defermined in
the Tnsotvency of the Bosrower, and (b) the Excluded Liabilities.,

(3) Inferest will continue to accrue at the rate specified pursuant to paragraph 3 on any peyment which dees not become payable uader
this paragraph 5,

{4) For the purposes of sub-paragraph (1){b} above, u yeport given at any relevant time as o the solvency of the Borrower by its
Tnsolvency Officer, in form and substance aceeptable (o the FSA, shall in the absence of proven error be treated as accepted by the
*SA, the Lender and the Borrower as comeol and sufTicient evidence of the Borrower's solvency or Insotvency.

(5} Subject to the provisions of sub-paragraphs (6}, {7} and {8) helow, if the Lender shall receive from the Botrower payment of any
sum in respect of the Subordinated Liabilities—(a) when any of the terms and conditions referred to in sub-paragraph (1) above is not
satisfied, or (b) where such payment is profibited undet paragraph 4(3),

(6 Any sum referred to in sub-parageaph (5) above shall be recerved by the Lender upon trust o return il to the Bomower.

(7} Any sum so returned shail then be ireated for the purposes of the Borrower's obligations hereunder as if it bad not been paid by the
Borrower md ifs original payment shalt be deerned not to have discharged any of the obligations of the Borrewer hereunder.

(%) A request to the Lender for return of any swum referred to in sub-paragraph (5} shall be in writing and shall be made by or on behalf
of e Borrower or, as the case may be, its insolvency Officer.!
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[54] Clause 7 contains undertakings by LBHIZ2 as lender not to take any of the steps specified in ¢l 7 without the prior
written consent of the FSA. These undertakings are designed to prevent any action which might subvert the subordinated
status of the Habilities. In particular, in sub-cli (d) and (e), the lender undertoolk not without the prior written consent of the
FSA to—

I(d) aftempt to oblait repayment of any of the Subordinated Liabilitics otherwise than i accordance with the terme of this Agreement;

(&) take or omit to take any action whereby the subordination of the Subordinated Liabilities or any part of them to the Senior
Liabilities might he terminated, impaired or adversely uffected.’

Submissions on the subordinated debt agreements

[55] It is the submission of the administrators of LBIE, supported by Lydian and the administrators of LBL, that the
subordinated debt ranks after statutory interest and non-provable debts. They rely on what they subimit s a straightforward
application of the express terms of the subordinated loan facility agreements. Clause 5(1) of the standard terms provides
that 'the rights of the Lender in respect of the Subordinated Liabilities are subordinated to the Senior Liahilities' and
provides further (in ¢l 5(1)(b)} that payment of any amount of the subordinated liabilities is conditional upon 'the
Botrower' being

[2015]2AUNER1IT e 127

solvent at the time of, and immediately after, the payment by the horrower and accordingly no such amount which would
otherwise fall due for payment shall be payabie except to the extent that the borrower could make such payment and still
be 'solvent'. Clause 5(2) defines what is meant by the bortower being 'solvent', It means that 1.BIE is ‘able to pay ifs
liabilities (other than the Subordinated Liabilities)' in full disregarding the obligations and Jiabilities referred to in sub-
paras (2) and (b).

[56] ‘Senior Liabilities' means all liabilities except the subordinated liabilities and excluded Habilities. Liabilities’ are
defined to mean "all present and firtre sums, liabilities and obligations payable or owing by the Borrower {whether actual
or contingent, jointly or severally or otherwisc howsoever)'.

[57] The administrators of 1 BIE submit that the obligation to pay statutory interest is a lability or obligation of LBIE
within the meaning of ‘Liabilities' in the subordinated debt agreements. It follows, they submit, that the subordinated loan
debts rank behind statutory interest as being ‘subordinated to the Senior Liabilities’. The only exclusions, whether under
the definition of 'Senior Liabilities' or under cl 5(2) are, first, 'obligations which are not payable or capable of being
established or determined in the Insolvency of the Borrower' and, secondly, the excluded liabilities (as defined). The
obligation to pay interest is, they submit, clearly payable in the insolvency of LBIE and does not therefore fall within the
first of those exclusions. "Bxcluded Liabilities’ are defined as 'liabilities which are expressed to be and, in the opinion of
the Insolvency Officer of [LBIE], do, rank junior to the Subordinated Liabilities in any Insolvency of [LBIE]. They
submit that this definition refers most obviously to other subordinated loans or other debts which are expressly, by their
terms, subordinated to the subordinated claims arising under the subordinated facility agreements to which LBHI2 was a
party. The right to statutory interest is not expressed to rank junior to those subordinated loan debts,

|58] The administrators of LBHIZ, and EBHI, seek to meet these submissions in a number of ways in support of their case
that the subordinated joan debts rack ahead of statutory interest. -

[39] Mr Trace QC on behalf of LBHI2 and Mr Isaacs QC on behalf of LBHI submit that the subordinated Joan facility
agreements must be construed in the context of their regulatory purpose and of the insolvency regime which applies to
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LBIE in the event that it goss into administration or liguidation. L he latter follows, they submit, from the many references
in the agreements to the insolvency of the borrower and the clear contemplation that the subordination pravisions should
apply in an insolvency. The relevant provisions of the applicable insolvency regime are, for present purposes, the '
provisions in the Insolvency Rules for the proof of debts and the provisions of r 2.88 as they apply fo statutory interest,
They submit that ‘Liabilities' means all provable and proved labilities. As it ts not in doubt that LBHIZ is entitled to prove
for its claim under the subordinated facilily agreements, the purpose of the subordinated provisions is to rank the
subordinated debt within the general class of provable unsecured claitms and to rank the subordinated debt behind the
vasybordinated unsecured debis. This construction is consistent with t 2.88(7), providing that ‘Any surplus remaining after
payment of the debts proved shall, before being applied for any purpose, be applied in paying interest on those debis .." As
LBHI2 is entitled to prove and has lodged a proof for its subordinated loan debts, they are 'debts proved' which must be
paid before there arises any surplus out of which statutory interest is to be paid. Morcover,

[2015] 2 AHER 111 at 128

the language of 1 2.88(7) shows that it does not create a liability or obligation in favour of the creditors whose debts have
been proved and paid but constitutes only a direction to the administrator as to hew he is to apply the surplus in those
circumstances. It 15 a direction, not a liability or obligation 'payable or owing by the Borrower'.

Issues on the subordinated debt agreements: discussion

[60] In approaching the issues of construction of the subordinated facility agreements, it is clearly right to have regard to
their regulatory context. It is common ground that they are largely based on templates provided by the F'SA. and that the
subordination and other provisions contained in the standard terms are not tailor-made to LBIE or the particular facilities
into which it entered but are generally applicable to all subordinated loans which are relied on by institutions to mect their
capital adequacy requirements. Although subordinated Joans may rank only as lower tier 2 or even tier 3 capital, they are
nonetheless to be treated as part of the capital or own funds of the institution for the purposes of providing protection to
those dealing with the institutions and for the purpose of absorbing losses.

[61] T do not accept the submissions made by Mr Isaacs QC that the capital adequacy regime is concerned to protect only
particular categories of creditor, including in particular trading counterparties. The requirement contained in the various
Directives earlier referred to is that there should exist binding agreements under which in the event of the liquidation of
the institution subordinated loan capital is to ‘rank after the claims of all other creditors and arc not to be repaid until all
other debts outstanding at the time have been settled’. There is nothing there to suggest any limit on the categories of
creditors to which the loan capital is subordinated. On the conirary the references are to "all other creditors' and "all other
debts'. Nor do I accept the submission made that the absorption of losses is a purpose of subordinated debt only where the
institution is a going concern, Both Basel I (para 23) and Base! [I (paras 49(xii) and 49(xiv)) refer expressly to the
absorption of losses hy subordinated debt in a liquidation.

[62] The wording of the requirements containcd in the Directives for binding agreements whereby subordinated loan
capital ranks 'after the claims of all ofher creditors and are not to be repaid until all other debts outstanding at the time
have been settled militates strongly against the suggested restriction of the meaning of "Liabilities' in the subordinated
facility agreements to provable debts. The reference to ‘the claims of all other creditors' would suggest that the definition
of 'Liabilities' is to be given the widest meaning, which is indeed consistent with the express terms of the definition, The
requirement that subordinated loan capital is not to be repaid 'until all other debts outstanding at the time have been settled'
is in my judgment equally consistent with the widest possible interpretation. To be consistent with the construction put
forward on behalf of LBHI2 and LBHI, the words "outstanding at the time' would have te refer to the commencement of
the liquidation. In my judgment they refer not to that time but to the time when the subordinated loan capital might
otherwise be repaid.

[63] All of this is consistent with the concept that subordinated loan capital qualifying as part of the institution's regulatory
capital is, as against creditors, to be treated as part of the ‘capital’ of the institution. It is not of course part of the share
capital of the company and 1t ranks ahead of any share capital in terms of repayment.

[2015] 2 AER T1] ar 120
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[64] It any event, there seems no reason as a matter of construction, looking only at the terms of the agreements, to restrict
"Lizbilities' to provable debts. There is nothing in the definition or in the rest of the agresment which, in.my view, suggests
that any such restriction is to apply.

[65] Mir Trace and Mr Tsaacs submit that the subordination provisions must be read in the context of the English statutory
provisions applicable to an insolvency of LBIE. The precise wording of r 2.88(7), and the counterpart provision applicable
1o a liquidation in s 189(2), is an important part of this submission.

|66} Before looking af the detailed wording of T 2.88(7}, it is right to sound a note of caution about too detailed a recourse
to UK insolvency Jegislation. As earlier observed, 'Insolvency' is defined for the purposes of the subordinated loan
agreements to include not only insolvency proceedings in the UK but 'the equivalent in any other jurisdiction to which the
Borrower may be subject’. The standard terms are iniended fo apply in the context of insolvency procecdings in any
jurisdiction, Tt is almost certainly the case that formal insolvency proceedings in all jurisdictions likely to be relevant
involve a realisation and distribution of assets, on a largely pari passu basis, among creditors and a procedure for
establishing the claims fo be admitted for the purposes of such distribution.

167] There can, however, be no such confidence that the precise terms of the insolvency laws of different countries
relating to the debts and liabilities which are to be admitted to this process and the date as at which they are to be assessed
or valued are the same s those contained in UK legislation. For example, it would not be an irrational insolvency law
which provided that the available assets should be distributed amongst creditors proportionately to their claims including
interest from the commencement of the insolvency process to the date of payment. Nor would it be an irrational
insolvency law which made provision for the payment of foreign currency losses, whether or not on a subordinated basis,
An insolvency law could well provide that all claims arising after the commencement of the insolvency process, and not
qualifying as expenses, should be the subject of proof or its equivalent, again payable on a subordinated or unsubordinated
basis. These considerations support the view that it is not appropriate to construe the subordination provi sions in the
agreements strictly by reference to the relevant provisions of the UK insolvency legisiation.

[68] In any event, I do not consider that the terms of r 2.88(7) and s 189(2) provide the support for which Mr Trace and Mr
[saacs contend, Rule 2,88(7) provides that 'Any surplus remaining affer payment of the debts proved shall, before being
applied for any purpose, be applied in paying interest ...' (my emphasis). The phrase ‘the debts proved' must mean all the
debts proved, and so Mr Trace submits those debts include LBHI2's proof for its subordipated debt. Accordingly, he
subrmits, it follows that any statutory interest is payable only after the debts proved, including the subordinated claim, have
been paid.

[69] The answer to this point lies, in my judgment, as Mr Trower for the administrators of LBIE stbmits, in the provisions
of ¢l 7(d) and (&). 1 have earlier quoted these provisions, The expression 'the debts proved' means all of those debts
admitted te proof by the administrator, because it is only those debts which will be paid out of the available assets. In my
jndpment, the lodging of a proof in respect of the subordinated loan debts coupled with an attempt to require the
administrator to admit the proof would be both. an attempt to obtain repayment of subordinated liabilities atherwise than in
[2013] 2AHER 1] at 130

accordance with the terms of the agreement, within the meaning of ¢l 7(d), and the taking of action wherchy the
subordination of those liabilities to the senior labilities might be impaired or adversely affected, within the meaning of cl
7(e). In my view, an attempt to Tely on provisions of the applicable insolvency law to advance the subordinated kabilities
above senior liabilities is well within the intended scope of paras (d) and {g) of ¢1 7.

[70] A further point made by Mt Trace and Mr Jsaacs wes that the language of r 2.88(7) and s 1892} sets out a mechanism
directing the office-holder how to apply the surplus in his hands, and does not impose any obligation or liability on the
company. Accordingly, those provisions do not create a liability falling within the meaning of Liabilities' in the
subordinated loan agreements, They firther submitted in this connection that ¢ 2.88(7) presuppases a surphus and it is
impossible for a direction as to the application of a surplus to constitate a debt or Hability.
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[71] I do not accept this submission. First, the surplus to which r 2.88(7) applies is a surplus of assets over proved debts. It
is not and does not purport to be a surplus after the discharge of all liabilities. As to whether r 2.88(7) creates a debt or
liability, it is no doubt trae to say that it constitutes a direction to the administrator. It does not follow that it does not
create a debt or liability of the company for the purposes of the subordination agreement. The assets constituting the
surplus to which r 2.88(7) applies are assets of the company in administration, albeit that their beneficial ownership is or
may well be in suspense: Revenue and Customs Comis v F cotball League Ltd [2012] EWHC 1372 (Ch), [2013] 1 BCLC
285, [2012] Bus LR 1539 (at [101]-[102]). 'Fhe effect of the direction in r 2 B8(7) is to create a right in favour of creditors
1o have the relevant surplus applied in the payment of statutory interest, Tt does not create a proprietary or equitable
interest in the surplus in favour of those creditors. It is in my judgment in no sense a miisuse of language to say that it
creates a copcomitant Hability or obligation. The definition of ‘Liabilities' includes liabilities and obligations 'payable or
owing by the Borrower', I the rule creates a Hability or obligation, it is i my judgment rightly characterised as a right or
obligation of the borrower for the purposes of this agreement.

[72] In this connection, reliance was placed on statements made by Mervyn Davies ¥ in Re Lines Bros Ltd [1984] BCLC
215. The issne in that casc was quite different from the question of construction of the subordinated loan agreements
which T am presently considering. The issue was whether the provisions then contained in the Bankruptcy Act 1914 for the
payment of interest on debts proved in a bankruptcy were applicable to the winding up of the company in that case, by
reasan of the provisions of s 317 of the Companies Act 1948 which applied only in the winding-up of an insolvent
company'. The question was whether the company was for these purposes insolvent in circumstances where there was a
surplus of assets over all proved debts. In the light of previous auth orities to the same effect, the jodge held that the
company was not insolvent for the purposes of s 317 once its debts and liabilities as existing at the date of the
commencement of the winding up had been paid or met in full: see [1984] BCLC 215 at 225,

[73] In reaching that decision, the judge went further back into the relevant statutory history to s 10 of the Supreme Court
of Tudicature Act 1875, as judges in previous cases had done. The question was whether post-liquidation interest, statutory
or contractual, constituted ‘debts and liabilities' for the purposes of that section. The judge concluded that neither statitory
nor contractual post-liquidation interest fetl within that expression for the purposes

[2013]2ANER 11T et 131

of s 10. In reaching this conclusion, Mervyn Davies J gave two reasons, the first of-which is the passage ([1984] BCLC
215 at 223} on which reliance is piaced by Mr Isaacs:

"This ks not a debt ar fability within s 10 for two reasons: (1) ihe sectivn speaks of “its" debts and liabilities. At no stage can statutory
inferest be reparded as a debt or lisbility of the company. A Hquidator's obligation under s 33(8) to pay interest out of a surplus is
pursuant to a stafrtory direction in hirm, being an obligation which iy part of the statutory scheme for dealing with 4 company's assets
which comes into operation at the outset of the winding up.”

This is but one of the reasons given by Mervyn Davies J for his overall conclusion and it is not one which featured in the
earlier cases, for example the judgment of Pennycnick V-C in Re Rolls-Royee Co Lid [1974] 3 AL ER 646, [1974] 1 WLR
1584, More importantly, the context of the decision in Re Lines Bros Ld is so different from the present context that it is
not in my judgment of assistance in the construction of the subordination provisions in the subordinated loan agreements.

{74] Mr Trace, but not Mr Isaacs, submitted that if, contrary to his submission, statutory interest fell within the definition
of Liabilities' in the subordinated debt agreements, it constituted an "Exciuded Liability’ and did not therefore rank ahead
of the subordinated debt, by reason of ¢l 5(2)(b) of the agreements. Mr Trace submitted that, given that the definition of
Excluded Liabilities' is based on the ranking of claims in an insolvency of the borrower, the reference to 'Liabilities which
are expressed to ... rank junior to the Senior Liabilities' must mean, or at least inchude, liabilities which rank junior by
operation of express provisions of the applicable insolvepcy legislation. As 1 2.88(7) expressly provides for statutory
interest to be payable only after payment of the proved debts, which nclude the sutbordinated debts, it follows that
statutory inferest is expressed o rank junijor to the subordinated Habilities.
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[75] I do nof accept this submission. Statutory miterest is not expressed to rank junior to the suhordinated Jiabilities, but
only to the debts proved. It seems o me that the obvious purpose of the exclusion of such iiabilities is to cater for the
situation in which a borrower issues further debt on terms that it is expressed to rank junior to the subordinated liabilities
created by these subordinated debt agreements. It is, and was at the date of these agreements, a real possibility that a
borrower might wish to issue such debt and the purpose of this provision js simply to ensure that such junior subordination
is effective. Tt is relevant in this context also to bear in mind that different insolvency regimes could well treat interest
accruing after the commencement of the insolvency process in different ways, and not necessarity in terms which could
even arguably suggest that it was subordinated. The purpose of the template agreements, giving effect as they do to FU
Directives, is to provide a uniform system of subordination. No incansistency with that purpose arises if parficular debts
are created on express terms that they rank junior to the subordinated ligbilities under these agreements.

[76] Mr Isaaes advanced a pumber of additional arguments in support of the overall submission that the subordinated Joan
debt ranked ahead of stattory interest. He submitted that the definition of ‘Liabilities' could not carry an all-embracing
meaning. Applied literally, it would mean that the full amount of

[2615]2 AHER 1} at 132

future debts and the maximum possible amount of contingent debts would have te be paid in an administration or ina
lignidation, notwithstanding the provisions of the Insolvency Rules providing for an estimation of the value of contingent
debts and a discounting of foture debts, Further, he submitted that a broad construction of 'Liabilities' would include the
veturn of any surplus to shareholders, and it was clear that it covld not possibly extend that far.

[77] As to these points, it is in my view clear that the payment of the estimated value of contingent debts and the
discounted value of future debis in an administration or liquidation is payment of thuse debts in full. The contractual right
of a contingent creditor is not to a payment of the maximum amount which may become payable but is a right to payment
if, but only if, the contingency oceurs. The rules provide a mechanism for placing a present value on that right. Likewisc,
the contractual right of a creditor with a future debt is to payment on the dug date, but not before it. In order to bring
administrations and liquidations to a conclusion as quickly as practicable, future debts are discounted. The creditor
receives the full present value of the debt, calculated as provided by the Insolvency Rules. The contractual rights of
contingent and future crediters are ¢learly compromised by the insolvency pracess but their claims are, for the reasons 1
have given, properly regarded as paid in fall. As to the return of any surplus to shareholders, the obligation on the
administrator or liquidator to make such a return is in my view clearly not a liabilify or oblipation payable or owing by the
borrower for the purposes of the subordinated debt agreements. None of these points suggests that stafutory interest is not
to fall within the meaning of Tiabilities’,

[78] Mr Isaacs submitted that it was significant that the word 'solvent’ was used in ¢l 5(1)(b). Relymg on what Lord
Hoffimann said i Chartbrook Lid v Persimmon Homes Lid {2009] UKIIL 38, [2009] 4 Al ER 677, [20097 AC 1101 (at
[17]}, Mr Isaacs submitted that the use of the word 'solvent' as the defined expression was indicative of its intended
meaning. Although the term is defined in ¢l 5(2), the choice of that term shows that it was not intended to include statatory
{nterest within Liabilitics' because the obligation to pay statutory interest arises only when the company is solvent and
there is a surplus. With respect, I do not think that there is anything in this point. The existence of the surplus out of which
statutory interest is payable does not mean that the compauwy is solvent, it means only thai the company has been able to
pay its proved debts in full. If a corpany is under an obligation to pay statutory inferest to its creditors but has insufficient
assets to do so in full, so there is in any event no surplus avaitable for a return to sharehalders, it is in no sense a misuse of
language to say that the company is not solvent.

[79] If, contrary to his principal submissions, ‘Liabilities’ do include statutory interest, Mr Isaacs submitted that statutory
interest was excluded by reason of ¢l 5(2)(a). M Isaacs submitted that the words ‘not payable or capable of being
established or determined in the Insclvency of the Borrower' referred to the process of paying proved debts or establishing
the status and amount of a debt for the purpose of deciding whether it was capable of preof, and if so, in what amount,
This process of construction would have the effect of restricting "Liabilities' to provable debts, even though its definition
was wider. I see no reason 1o restrict the ordinary meaning of ¢l 5(2)(a) in the way suggested by Mr lsaacs. Statutory
interest is payable in the administration or liquidation of LBIE and is not therefore, in my view, excluded by para (a).
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[80] Finally, Mr Trace submitted that if the effect of the subordination provisions was indeed to suberdinate the relevant

debis to statutory interest .
[2015] 2ARER 1] ] et 133

and non-provable debts, such an agresment was not.as a matter of law p_ermissiblé and was therefore void, The agreement
would be an impermissible attempt to contract out of the mandatory effect of r 2.88(7) and s 189(2). Mr Isaacs did not
support this submiission,

[81] Tt was once widely considered that a purely contraciual subordination of a debt intended to take effect in an
insolvency was void as being an attempt to contract out of the mandatory requirement for a pari passu distribution among
all creditars admitted to proof. The mandatory character of this provision formed a busis of the deeision of the House of
Lords in British Engle International dirlines Lid v Cie Nationale Ay France {19751 2. Al ER 390, [1975] 1 WIR 758. For
this reason, subordination was usually effected by the creation of a trust, whereby the subordinated creditors agreed to
‘hold distributions received by them in respect of their subordinated debts on trust for the other creditors: see, for example,
Re British & Commonwealth Holdings ple (No 3) [1992] BCLC 322, [1992] 1 WLR 672. '

[82] The validity of a purely contractual subordination provision arose for consideration s Re Mavwell Communications
Corp plc (No 2) [1994] 1 AILER 737, [1993] ¥ WLR 1402 (Re Maywell). Vinelott J held that there weze no principles of
insolvency legislation or public policy which precinded the muking of a contract between a company and a creditor
whereby, in the event of the company's insolvency, the debt was to be subordinated to the payment of debts owed to other
unsecured creditors.

[83] Mr Trace did not question the correctness of Vinelott J's decision. He submitted, however, that it was authority only
for the proposition that within the overall class of provable claims it was permissible for one creditor to agree with the
éompany on 4 purely contractual basis fo subordinate jts debt to other unsecured debts, He submitted that it did not follow
that it-was permissible for a creditor with a provable debt to agree to a subordination lower down the order of priority, for
example after statutory interest..This-would run counter to the express mandatory tesms of T 2.88(7Y and s 189(2),

{84] I cannot sse why,, if the mandatory statitory provisions for-a pari passu distribution do not prevent a contractual
subofdination of one debt to other proved debts; r 2.88(7) and s 189(2) should prevent a contractual subordination of a
provablé debt to a ranking below statutory interest. Since such a subordination coirld be achieved through the use of a
trust, as was done in Re British & Commonwealth Holdings ple (No 3) [1992] BCLC 322 at 331, a prohibition of a
eontractual subordination would ‘represent a teiumph of form over substance’ just as much as Vinelatt 1 thought it did in
the circumstances of Re Meonwel] [19947 1 Al ER 737 at.16.. Further, in Re Maxwell Vineloit J expressty contemplated
that a preferential creditor could agree that his debt would rank equally with the unsecured nion-preferéntial debts,
notwithstanding that the payment of preferential debts in priority to the general body of unsecured debts is itself the
subject of provisions expressed in mandatory terms: s 175(1) of the 1986 Act (liquidation) (which applies also in an
administration: para 65(2) of Sch B1 to the 1986 Act). '

[85] My overall conclision oni this issue is, therefore, that the subordinated debt ranks below statitory interest in the order
of priority of distribution of assets of LBIE, This conclusion invelves no contortions in the construction of the express
terms of the subordinated debt agreements and appears to me to be consistent with the regulatory background to the
agreements.

[86] The pioticy behind statutory interest is 1o compensate creditors for the delay in payment to them of their debts on
account of the ingolvency process, _ _
201572 AUER 111 @t 134

even where they had no contractual or other legal right to interest. 1f it were tlot for the insolvency process, creditors
would be entitled to seek to enforce their debts against the debtor company and its propezty. If the subordinated debts are,
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as it is accepted, subordinated to the principal amonnts of such unsecured debts, there is nothing surprising in their
subordination to the payment of statutory interest on those debts. It would be a greater cause of surprise if they were not so
subordinated. Moreover the contrary view is capable of some significantly inconsistent results. 1t was accepted by Mr
Trace and Mr Isaacs that while a borrower was a going concern, a subordinated debt could not be paid unless the horrower
could pay ail its debts in full including any contractual or other enforceable interest. Such interest ceases to be payable
from the date of the commencement of the insolvency process, and is in effect replaced by the right to the payment of
statutory interest out of the surplus remaining after the payment in full of proved debts, The result would be somewhat
inconsistent if the subordinated debts did not rank junior to such statutory interest. Unsubordinated creditors with a
contractuat or other entitlement to interest would find that the subordination provisions werked to their disadvantage once
the borrower entered an insolvency process.

[87] All or almost all of the arguments addressed above appear to me to support the conclusion also that the effect of the
subordination provisions is 1o subordinate the relevant debts to runk junior to any non-provable debts, as well as statutory
interest. Such liabilities are as much Labilities of the borrower as provable Habilities, Subordinated debt forming part of
the regulatory capital of the borrowet would, consistently with the requirements of the Directives, rank behind such non-
provable liabilities as much as behind provable liabilities. Just as in the case of statutory mterest, 4 contrary conclusion
would produce surprising results. If, as was entirely possible, the Supreme Court had held in Re Nortel that the lizbility
created by a contribution notice issued after the commencement of an administration or liquidation was neither an expense
nor a provable debt, it would have constituied a non-provable debt payable after statutory interest in the order of priority
set out in the judgment of Lord Neuberger. If a contribution notice were served before the commencement of an

“administeation or liguidation, it is clear that the subordinated debt would rank junior to the liability so created and conid
not be paid under the terms of the subordinated debt agreements unless the borrower was able to pay such ability under
the contribution notice in full. It is hard to see why the subordination provisions should not have the same effect in the
event of the issue of a contribution notice after the commencement of an administration or liguidation.

Currency conversion claims

{88] Until the decision of the House of Lords in Miliangos v George Frank (Textiles) Ltd [1975] 3 AN ER 801, [19761 AC
443, the established position in English law was that a creditor with a debt contractually payable in a foreign currency
could not obtain judgment in an English court in the foreign currency but only a judgment in sterting converted as at the
date when payment was due under the contract. The same position applied as regards proofs of debt in a liquidation: see
Re United Railways of The Havana and Regla Warehouses Ltd [1960} 2 AL ER 332, [1961] AC 1007, The power of the
English courts to give judgment in & foreign currency established by Miliangos quickly led to a reconsideration of the
position in a liquidation. The particular difficulty is that

201512 ANER 111 et 135

in order to undertake a pari passu distribution of assets among creditors it is necessary to convert all claims to a single
currency. The issue was the date ar which such conversion should take place, The question came before Oliver I in. Re
Dynamics Corp of America (No 2) {1976] 2 AILER. 669, [1976] 1 WLR 757, He held that in a compulsory winding up of
an insolvent corpany, a creditor's claim for a debt in a foreign currency, and any set-off in a foreign currency against such
a debt, must be converted into sterling as at the date of the winding-up order.

[89] The question arose again in Re Lines Bros Ltd (in lig) [1982] 2 A1l ER 183, [1983] Ch 1. The Court of Appeal
approved the decision of Oliver T in Re Dynamics Corp and held that, in the case of a voluntary liguidation, the foreign
currency debts should be proved according to their sterling value as at the date of the commencement of the winding up.
In that case, there was a surplus of assets available after paying all the proved debts. There was an insutficiency of assets
{0 pay all claims to post-liquidation interest in full and the issue effectively before the court was whether the available
surplus should be applied in the payment of interest or, as the foreign currency claimants asserted, m payment of their
claims converted as at a date later than the commencement of the winding up. Tt was held that the foreign currency
creditors had no claim to preve for more than the sterling cquivalent of their debts as at the date of the commencement of
the liquidation and that the right of creditors with contractual claims to interest ranked next in the distribution of the
available assets.
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[90] The foreign currency creditors refied on the injustice, recognised by the House of Lotds in Miliangos, of the creditor,
not the debtor, taking the risk of changes adverse to him in. the exchange rate between the contractual currency and
sterling. In considering this submission and its application in an insolvent liquidation, Brightinan L3 said ([1982] 2 ALER
183 at 191-192, [1983] Ch 1 at 16).

"The policy behind the decision [in Miigngas] was that the foreign currency debtor should not be entitled to impose on the foreiga
currency oreditor the risk of a fall in the value of sterling. Justice demands that the risk shall be borne by the debtor, wha 1s the party
default. Hence the justics of the reinterpretation of the law, that the debtor in default is not to be excused from his contractnal
obligation by paymen| of anything less than the sterling equivalent of the money contractually due at the date of puyment. 1f this
statoment of the reasoning bebind the Miligngos decision is vorect, clearty it has po rale to play in the distribution of the assets of un
insolvent company. The sterling creditors are not in defaukf vis-2-vis the forelgn currency creditors. Therefore, there Is no obvious
reason why {he risk of depreciation in the value of sterling pending distribution of the assets should be borne by the sterling creditors,
The company is the wrongdoer towards both the sterling creditors and the foreign currency creditors. There is no particular reason, in
the field of abstract justice, why the curency risk shouid be borne by one desoription of creditor rather than by another description of
creditor when they are all directed to rank pari passu. They do not rank pari passu if the sterling creditors are required to pnderwrite the
exchange Tule of the pound for the benefit of the foreipn curtency creditors, The just course, as it seems to me, is to value the

201512 AUER 111 at 136

toreign debt once and for all at an appropriate date, and to keep to that rate of conversion throughout the liquidation until all debts have
been paid in full’

This underlying rationale loses its force once all the proved debts and post-liquidation interest have been paid. If there
remains a surplus, any competition lies not with other creditors but with the company as the debtor, or rather the
shareholders who stand behind it. In this situation, the claims of justice underpinning the decision in Miliangos re-assert
themselves.

[91] Because there would be no fands available after the payment of post-liquidation interest on proved debts, the issue
whether foreign carrency creditors would then have a further claim agaiost the assets of the compauy in respect of
currency losses suffered between the date of liquidation and the date of payment of the dividend in full on their proved
claims, did not arise for decision. Tt was nonetheless a matter which was the subject of argument and Brightman L.
commented on it in a passage which I should set out in full {{1982] 2 ATLER 183 at 195, [1983] Ch I at 20-21):

"We were much pressed in argument by the bank with the injustice which might arise, on the liquidators' submission, in the case of'a
wholly selvent company. Take a sintple example. A company has English assets of £1m, and hes borrowed 100,000 Swiss franes from
a Swiss bank in Switzeriand repayable on demand under a Swiss contract in the same cusrency, [f the company for some reason
declined to repay o1 demand, judgment could be recovered against it in Swiss Franes in England, and couid be executed against the
assets in an equivalent sum of sterling converted as at the date when execntion is authorised. Suppose, however, that the company goes
into voluntary Hquidation. Suppose that sterking is devalued by 10% before the liguidator can dischurge the debt. The Swiss creditor, it
i said, would on the liquidators' argument receive fess than his due entittemnent in Swiss francs, and the profit on the exchange caused
by the commpany's defauit would enure for the benefit of the undeserving shereholders. Per contra, if sterling had heen revalued
upwards, it would (it is said) be open to the liquidator, like any other foreign currency debtor, to discharge the company's obiigation in
the cnrrengy of the contract. So, in the end, the foreign enrrency creditor will get the worst of both worlds; he will gain nothing if the
exchange vale moves against the cumency of the contract, and he will lose if it moves in favour of the currency of the contract This is
not a problem with which we are directly concerned, and I-wish o guard against expressing any concluded view upon it. But when the
problem arises for decision, it may be relevant to observe that the view has been repeatedly expressed in relation to interest that, once
the provable dehts heve been satistied in full, so that the company has in that sense a surplus of assets, the duty of the liguidator is to
dischares the contractual indebtednsss of the company in respect of such dehts to the extent thal the contractual indebtedness exceeds
the provabie indebiedness. "As saon as it ts ascertained that there is a surphes, the creditor whose debt carries interest is remitted 1o his
rights under his contsact"; see Re Huumber Iromvoris and Shipbuilding Co, Warrant Finnnee Co's Case (1869) LR 4 Ch App 643 at
647 per Giffard LI; see glso Selwyn L] to the same effect (at 45). 1t is on that prineiple that = areditor may claim post-liquidation
intesest, He doss this on the basts that obligations under the contract are not

[2013] 2AHER F1T ar 137

necessarily discharged despite the fact that all provable debts heve been paid at 300p in the pound. 1t may be the duty of the liquidator,
in the case of & wholly solvent liquidation, if a foreign carrency creditor has been paid less than his full contractual forcign curency
debt, to make good the shortfall before he pays anything to the sharehialders. 1 do not say that this is necessarily the solution to the
problem posed, but 1 have not heard any convincing objection to that solution.'
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[92] Oliver LI, who was also a member of the court, said as regards this issue ([1982] 2 ALl ER 183 at 199, [1983} Ch 1 at

"We are oot, however, here concerned wilh & solvent company and the point must be left for decision when il arises, Certainty for my
part I do not dissens from the proposition that the answer to the criticism of counsel for the bank may well be found in the way
suggested in the judgment of Brightman L.

[93] At this time there was no express provision in the legislation dealing with foreign emrency claims. With the reform of
insolvency law undertaken in the 1986 Act and the Insolvency Rules, it was clear that some provision wonld need to be
made. Rule 4.9 1(1) provided:

'For the ]JL'HI)GSE of proving & debt incurred or payable in a curmency othey than sterling, the amount of the debt shall be converted inio
sterting at the official exchange rate prevailing on the date when the company went into liquidation [or, if the liquidation was
immediately preceded by an administration, on the dage thal the company entered administration].’

The words in square brackets were added with effect from 1 April 2005 foillowing the introduction in 2003 of the power of

administrators to make distributions to creditors. Similat provision was made for administrations in 2003, and amended in
20035, in r 2.86(1):

For the purpose of proving a debt incurred or payable in a cumrency other than sterling, the amount of the debt shall be converted info
sterling at the official exchange rate prevailing on the date when the coropiny entered adrministration for, it the admmistration was
immediately preceded by a winding up, on the date that the company went inte Jiquidation],!

[94] In submitting that foreign curency creditors who have suffered an exchange loss as a result of their debt being paid in
sterling as at the rate prevailing at the date of the commencement of the Hquidation or administration have a non-provable
claim for such currency losses, Mr Zacaroli QC lays emphasis on the words includad in both rules *for the purpose of
proving 2 debt'. He submits, supported by Mr Trower, that these words make clear that currency conversion is effected
solely for the pusposes of proving debis and therefore for the purpose of achieving the pari passu distribution amongst
proved debts required by the legistation, It gives effect to the position established by the Court of Appeal in Re Lines Bros
Lt4 But it does no more than that and it does not suggest or imply that, in circumstances where assets are otherwise
available for distribution among shareholders, foreign currency creditors are not entited to make claims for their exchange
losses. They submit that the arguments in favour of allowing such clatms,
- (201572 AHER 1] at 138

acknowledged as valid by Brightman LJ with some suppost from Oliver L1, sstablish the case for allowing such claims.
Relying on Re Humber Ironworks and Shipbwilding Co (1865) LR 4 Ch App 643 and Wight v Eckhardt Marine GmbH
[2003} UKPC 37, [2004] 2 BCLC 539, [2004] 1 AC 147 (at [26]-[27D), per Lord Hoffmann, they submit that the process
of proof and distribution amongst creditors with admitted proofs does not extinguish the underlying contractual obligation.

195] In opposing these submissions, Mr Wolfson submitted, first, that there could be no non-provable currency conversion
claim because there was no provision for it in the legislation. He at first submitted that r 12.3(2) is an exhaustive statement
of non-provable claims, but later accepted that it could not be treated as comprehensive. I have already dealt with this
issue and held that there is no lepislative or other bar on the making of non-provable clalms against a company in
liguidaticn, once all provable claims have been dealt with (subject to the application of the contributory rule and any
coniractual or other subordination of provable claims).

[96] Secondly, Mr Wolfson drew attention to the position which would exist in the following circumstances. A foreign
currency debt is payable on 1 January but is not paid. The company goes into liquidation on 1 March. The debt is
converted into sterling at the rate prevailing on 1 March, which is more favourable to the creditor than the rate prevailing
on ! January. Whep the liguidator later makes a distribution among the ereditors with proved claims, on say 1 July,
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sterling has depreciated against the confractual currency and the amount that the creditor receives in sterling is then worth
less thun his foreign currency debt. As it scems to me, the creditor has suffered a loss. He was entitled to be paid in the
foreign currency and, when finally he was paid albeit in sterling, he received less than the foreign currency amount to
which he was entitled. Accordingly, he has not received his full contractual entitlement.

[97] Mr Wolfson did not dispute that in these circumstances the foreign currency creditor would not have received his full
contractal entitlement, but he contrasted that with a situation where sterling appreciates agamst the relevant foreign
currency between 1 March and 1 July, so that the creditor receives in sterling an amount which when converted at the
prevailing exchange rate is greater than the amount to which he was contractually entitled. Thbere is no suggestion by
anyore that in those circumstances the foreign currency creditor must refund the amount of the excess to the company in
liquidation. It followed, Mr Wolfson submitted, that the claim to a non-provable currency conversion loss was in effect 2
one-way bet.

[98] This Jeads on to the submission made by Mr Wolfson and ather counsel that in a liquidation there are in a number of
circumstances winners and Josers. The purpose of a liquidation is to achieve a broad justice, and in achieving that some
creditors may find themselves in a worse position but equalty other creditors may find themselves in a better position than
{heir strict contractual rights. I accept that this is so, and that it Is necessary in order to achieve the pari passu distribution
of assets amongst creditors with proved claims. But I do not understand why it should prevent those creditors who have
not received their contractual entitlement from pressing their claims against the compauy once the statutory regime for
pari passu distributions has run its course. It is no answer to a creditor with a contractual claim which bas not been met to
say either that, in other circumstances, he might have done better, or that other creditors have in fact done better. As

Brightman LJ made clear in Re Lines
J2015]2 AN ER 111 ai 133

Bros Ltd, individual creditors may not achieve their full contractual rights when they are in competition with other
creditors, but there is no fustice in them not doing so when they are in competition only with the debtor.

[99] Mr Wolfson further took the example of a foreign currency creditor with a contractual payment due in the future and
carrying a low contractual rate of interest. His foreign currency claim would be converted for the purposes of proof at the
exchange rate prevailing at the date of commencement of the liguidation or administration, and he would then benefit from
the statutory 5% discount rate on the amount of his provable debt on which he would receive dividends, which may be a
significantly more advantageous discount rate to him than the real market discount rate calculated by reference to the
contraciual interest rate. Added to that, he would benefit from statutory interest at a rate of 8% on the full amount of his
provable debt. T do not doubt that, as in many cases, there may be some difficulties in working out the consequences of
allowing particular claims, Tt may well be that in asserting a non-provable currency conversion claim the creditor in this
example might have to give credit for the benefits which he has received under the insolvency regime. The existence of
these possibie difficulties, and I do not accept that they are any more than that, does not in my judgment provide a sound
basts for saying that there can be ne currency conversion claims arising out of the contractual rights of creditors,

[100] In addition to supporting the submissions of Mr Wolfson, Mr Isaacs advanced further reasons why in his submission
the currency conversion claims could not exist,

[161] First, he submitted that because the foreign currency debt was converted into sterling at the prevailing rate of
exchange as at the date of the commencement of the liquidation, any currency conversion claim was by definition
contingent as at that date. The contingency is, of course, a movement in the exchange rate adverse fo the position of the
creditor. Accordingly, Mr Isaacs submitted, if a currency conversion claim exists at all, it is a contingent debt which could
be the subject of proof. Mr Isaacs is of course right that any currency conversion claim is, as at the date of the
commencement of the liquidation, contingent. Tt is however clearly not a provable contingent claim. The scheme of the
lesislation 1s, as set out in the relevant Tules, to convert foreign currency debts into sterling for the purposes of proof as at
the date of the commencement of the Yquidation, That is the full extent of any provable claims in respect of the foreign
currency debt. Tt cannot in my judgment follow that there can be no claim against the company based op the creditor's
contractual rights, capable of being advanced after the payment in full of all provabie debts and statutory interest. The
point is that the contingent claim which Mr Isaacs identifies is not provable.
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[162] Secondly, Mr Isaacs submitted that the availability of a currency conversion claim would render nnworkable the
provisions for set-off where there is a foreign currency creditor. In an administration the account necessary for set-off is
taken between what is due between the company and a creditor as at the dete of the notice by the administrator of an
infention to make a distribution: r 2.85(3). Rule 2.85(6) applies, so far as concems set-off involving one or more foreign
currency debts, the conversion required by r 2.86(1). Accordingly, the foreign. currency debt is converted into sterling at
the ofticial exchange rate prevailing on the date when the company went into administration.
: [2015)2 ANER 111 ar 140

[103] On that basis, Mr Jsaacs gave the example of a debt of £100m owed by a creditor to the company. The creditor is
owed $100m by the company which as at the administration date converts into £70m. The effect of the set-off would be to
leave the creditor owing £30m to the company, The creditor would be treated as having paic £70m to the company. If
changes oceur in the exchange rates between the date of the commencement of the admimistration and the date as at which
the set-off is effected, such that the £70m paid by way of set-off would convert to $90m, the creditor would continue to
have an obligation to pay £30m to the company but, if currency conversion claims are permitted, would have a currency
conversion claim for $10m, Mr Isaacs submitted that there would then need to be a second conversion and a second set-
off, neither of which is recognised by the rules, thus demonstrating that no such currency conversion claim may lie.

[104] In answer to this, Mr Zacaroli submitted that there would néed to be no such second conversion or second set-off.
He accepts that there is no set-ofT of the currency conversion claim and he accepts that set-off is applicable only in relation
to provable claims. If the creditor sought to rely on set-off against the currency conversion claim, he would be interfering
with the rights of other creditors and with the pari passu distribution of assets. Mr Zacaroli accepts that this is not
permitted but submits that that is no reason why a currency conversion claim should not lie as a non-provable claim once
all provable debts and statutory interest have been paid. In my judgroent Mr Zacaroli provides a complete answer to the
submission made by Mr Isaacs.

[105] M Tsaacs further submitted that the existence of currency conversion claims could create significant difficutties for
the office-holder in determining the time at which to make distributions. The precise choice of date of distributions would
affect the currency conversion claims, if any, which could be made by different groups of creditors depending on the
contractual currency of payment. At the same time, delays in the date of disfribution to mitigate the effect of such claims
would have the effect of increasing the amount of statutory interest payable. As it seems to me, it is the duty of the ollce-
holder to proceed to make distributions as soon as he reasonably can. If e is otherwise in a position to make a
distribution, it could not be right to delay doing so in the hope that it would mitigate the effect of currency conversion
claims. In any event, as conversion rates often fluctuate unpredictably, ary attempt by an office-holder to time
distributions by reference 1o the currency markets is liable to backfire.

[£06] I was referred to reports published by the Law Commission and the Review Committee on Insolvency Law and
Practice chaired by Sir Kenneth Cork ('the Cork Report'} between 1981 and 1983. In 1981 the Law Commission published
its Working Paper No 80, Privare International Law: Foreign Money Liabilities, in the wake of the Miliangos decision. In
paras 3.39-3.47 the Law Commission addressed the issue as it affected the liquidation of companies and the bankmptoy of
individuals. This followed the decision of Qliver } in Re Dynamiecs Corp of America (No 2} [1976] 2 AIL ER 669, [1976] 1
WLR 757, but before the decisions at first instance and in the Court of Appeal in Re Lines Bros Led, The Law Commission
endorsed the approach adopted by Oliver J of fixing the date of the winding-up erder as the date on which foreign
currency debts should be converted into sterling for the purposes of proof. In para 33.46 the Law Comrnission considered
the position in the 'small minority of cases' where the company is found to be solvent. The report identified that this raised
a third question, ‘whether in such cases foreign currency ereditors should be

[2015] 2ANER 171 ar ]41

compensated fromm the assets of the company or the bankrupt for adverse exchange fluctuations between the date of the
releyant order and the date of actual payment.' This, the Working Paper stated, would involve a second, later, conversion
of these debts as at the date of actual payment, or as close thereto as is practicable. The paper expressed a view against a
later conversion date where a change in the relative vatue had been adverse to the creditor in question on the grounds that
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‘it would involve a discrimination between foreign currency debts depending on whether the exchange rates have moved to
the advantage or disadvantage of the creditors'.

[107] The Cork Report was published in 1982. The question of foreign currency Habilities was considered in paras 1306-
1309. In para 1308 the report referred to two decisions in which it had been held that conversion should be effected as at
the date of the winding up. These were presumably Re Dynanics Corp of America and Re Lines Bros Lid at first instance.
The Report supported this conclusion and recommended that any future Insolvency Act should expressly provide that the
conversion of debts in foreign currencies should be effected as at the date of the commencement of the relevant insolvency
proceedings. The Report continued:

'Furthermore, we take the same view as the Law Commission (Working Paper No B0) that conversion as at thut date should continue fo
apply, even if the debtor i subsequently found to be sojvent. To apply a later conversion date only in the case where the exchange rate
has moved to the advantage of the creditor, but (necessarily) not where it had mavexd against bim, would, in our view, be
discriminatory snd npacceptable,’

Although the judgment of the Court of Appeal in Re Lines Bros Ltd was given in February 1982, the Cork Report does not
appear to have taken account of it in refation to claims for currency losses. If the Committee had been aware of the views
expressed by Brightman LJ on this topic, with some support from Oliver LJ, they wonld be almost certain to have
vonsidered and addressed them.

[108] In the Law Commission's Final Report published in October 1983, reference was made in paras 2.22-2.23 and
3.34-3.37 to the position in a liquidation or bankruptcy. The decision of the Court of Appeal was by then reported and
reference was made in para 2.23 to the discussion in that case concerning the position if the company is solvent. The
conclusion expressed m para 3.37 was:

"The present law relating to the conversion into sterling of foreign cumency claitns in rekation ta solvent and msolvent companies and
to bankruptey is satisfactory,'

[109] This conclusion rather neatly leaves the point open. The Report endorses the conversion of foreign currency debts
into sterling as at the date of liquidation for the purpeses of proof. As the Court of Appeal had left open the question
whether creditors could advance currency conversion claims in the event of a surplus of assets after the payment of all
proved debts and interest, the effect of the Report is also to Jeave open that issue.

[110] In any event, T do not consider that these reports take the matter very far. The first two take no account of the
diseussion in the judgment of Brightman LJ and express concern based on the possibility of discrimination. However, as
Brightman LJ makes clear in his jadgment in passages which 1 have earlier cited, the issue of discrimination arises
between different creditors, all of

[2015] 2ANER 111 at 142

whom are innocent for these purposes. Once all proved debts and interest on them have been paid, issues of discrimination
as between creditors do not arise. The guestion then, as Brightman LI observed, is whether the debtor should take the
advantage or the benefit of the decline in the value of sterling. In my judgment, it would be contrary to principle and
justice that the debtor, or the shareholders receiving the surplus, should be able to deny the foreign currency claimants
their fulf contractual rights. Those contractual rights are compromised by the insolvency regime enly for the purpose of
achieving pustice among creditors through a pari passu distribution.

[111} Accordingly, I hold that currency conversion claims can be advanced as non-provable claims against a company
which has paid in full all proved claims and statutory interest on those claims, except only these proved claims which by
contract or otherwise are subordinated or which, in a liquidation, are subject to the contributory rule.
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Is interest aceruing during an administration provable or payable in a subsequent liguidation?

[112] The amount of statutory inferest payable on the debts proved in the administration of LBIE is very substantial. LBIE
has been in administration since September 2008 and statutory interest has been accruing at the rate of 8% or the
contractual rate of interest, whichever is the higher, since then, The administrators of LBIE may take steps to place LBIE
into liguidation, particularly with a view to making calis on jts members and with a view to invoking the coniributory rule,
which I deal with later in this judgment. One of the issnes which I later consider is whether the members are liable, in a
liguidation, to make contributions for the purposes of fimding the payment of statutory interest pursuant to their liability
under s 74(1) of the 1986 Act. I conclude that they ere. Jt is accordingly an issue of some significance whether statutory
interest accruing during the period of the administration is provable or payable in a subsequent liquidation.

{113] Provisions relating to interest as they apply to an administration and to a liquidation are largely the same, except in
one important respect. As regards adminjstration, 1 2.88(1) provides;

"Where & deht proved in the adminisiration bears interost, that interest is provable as part of the debl except insofar as it is payable m
respect of any period after the company entered admindstration or, if the agministration was immediately preceded by a winding up,
any period after the date that the company went infa Jiquidation'

This is the version of the rule in force between 1 Aprit 2005 and 5 April 2010 and, by virtue of the transitional
arrangements, applies to the administration of LBIE becanse it cornmenced during that period. Where, therefore, a debt
bears interest before the commencement of the administration by reason of contractual terms, the Judgments Act or
otherwise, the interest is provable for the period up to the commencernent of the administration or the commencement of
an earlier liquidation.

[114] tn respect of the period following the commencement of the administration, r 2.88(7) provided during the period 1
April 2005 to 5 April 2010 as follows:
J20157 2 ANER 111 at 143

*Any surphus remaining after payment of the debts proved shall, before being appiied for any purpose, be applicd in paying interest on
those debts in respect of the periods during which they have been outstanding since the company entered administration,'

This entiflement to statutory interest ranks immediately after the proved debts. The provision for statutory interest in 1 2,88
{7) did not completely dovetail with the provision in v 2.88(1) because, if thers were an earlier liquidation, intercst during
the period of that carlier liquidation fell within neither rule. The same was, to an extent, true in respect of some other
provisions of r 2.88 which it is not necessary to detail. These inconsistencies were cured by amendments made to 2,88
with effect from 6 April 2010. The position is now that interest is provable up to the date when the company went into
administration or, if earlier, liquidation and statutory interest is payable in respect of the period since the earlier of those
fwo dates.

{115] The provisions applicable fo interest in a liquidation are contained in both the 1986 Act and the Insolvency Rules.
As regards proving for interest, r 4.93 in the form in force between 1 April 2005 and 5 April 2010 provided:

"Where a debt proved in The liquidation bears jnterest, that inferest is provable as part of the debt except insofar as it is payable in
respect of any period after the company went inta Hquidation or, if the Jiguidation was immediately preceded by an adminisiration, any
period affer the datc that the company entered adininistration.’

The terms of r 4.93 have been amended consistently with the amendments to r 2.88 buf not in a way which has altered
their effect.
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[116] The provision for statutory interest is contained in s 189 of the 1986 Act, which has not been amended, Section } 89
inciudes the following:

(1) I & winding wp interest is payable in accordance with this section on any debt proved in the winding up, including so much of any
such debl as represents interest on the rematnder.

(2) Any surplus remaining after the paymen of the debts proved in a winding up shall, before being applied for any other purpose, be
applied in paying interest on those debls in respect of the periods during which they have been outstanding since the company went
into liquidation.'

In the provisions applicable both in an administration and in a liquidation, all such interest ranks equally, whether or not
the debts on which it is pavable rank equally, and the rate of interest payable is the preater of the rate payable on
judgments (8% at all material times) and the rate applicable apart from the administration or winding up (normatly the
confractoal rate).

[117] The provisions are therefore broadly the same. Interest on interest-bearing debts may be proved for any period
before the company enters either administration or liquidation, whichever is the earlier. Until the amendments made with
effect from 6 April 2010, statutory interest was payable out of any surplus remaining after the payment in full of proved
debts from the date that the company entered administration, or from the date that it went into liquidation, but without m
cither case provision for the period of an earlier liquidation or administration respectively. By reason of the amendments
made

[2015] 2 AIER 11T at 144

to r 2.88 with effect from 6 April 2010, it is clear that statutory interest is payable out of any surpius with effect from the
commencement of an earlier liquidation. No similar arnendmient was made to s 189.

[118] On the basis of the terms of these provisions, the other Lehman companies submit that where an administration is
followed by a liquidation, interest on interest-bearing debts is provable in respect of the pertod down to the
commencement of the administration, but statutory interest is payable out of a surplus only from the date of the
licuidation. On this basis, if LBIE were to go into liquidation, creditors would not receive interest in respect of the period
from September 2008 when it went into administration until the date it goes into liquidation.

[119] On a straightforward reading of the relevant provisions, this appears {o be their effect. It is, however, very difficult
indeed to understand what policy could have justified this result. It has always been clear that in the case of either a
distributing administration or a liquidation, not preceded by an earlier liquidation or administration (as the case may be),
interest is provable on interest-bearing debts for the period up to the commencement of the relevant insolvency proceeding
and statutory interest is payable out of the surplus on all debts for the period from the commencement of the relevant
insolvency proceeding. There would seem 1o be no purpose served in a denial of any interest during the period of at
immediately preceding administration or liquidation. That there was no policy jastifying such denial would appear to be
demonstrated by the amendments made to r 2,88 with effect from 6 April 2010 which ensure that in an admimistration
which has been immediately preceded by a liquidation, statutory interest is payable in respect of the pertod since the
commencement of the eatlier liquidation.

[120] Mr Trace rose to the challenge of suggesting some policy justifications. First he suggested that it achieved
simplicity. Secondly, he suggested that the possibility of a distributing administration being followed by a liquidation was
sufficiently unlikely to make it unnecessary to make provision for statutory interest dating back to the start of the earlier
administration. He suggested that a distributing administration was seen as an alternative, rather than a precursor, to a
liquidation. These do not appear to me to be convincing reasons. Rule 4.73(8) provides that where a winding up is
immediately preceded by an administration, a creditor proving in the administration shall be deemed to have proved in the
winding up and therefore demonstrates that 2 move from a distributing administration to 2 liquidation is contemplated.
More importantly, the lack of any provision for interest during the period of a preceding administration. applies to all
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administrations which are immediately followed by 2 liquidation, whether or not the administrator has given notice of an
intention to make distributions. :

(121} Tt is, I think, significant that changes were made in 2005 and 2010 to the rules, bat not to s 189 of the 1986 Act, the
ouly relevant provision to be contained in primary legislation. The rules are made and may be amended by statutory
instrument made by the Lord Chancellor with the concurrence of the Secretary of State and, in the case of rules affecting
court procedure, with the concurrence of the Lord Chief Justice or a judicial office-holder nominated by him. Any such
statutory insteument is subject to annulment in pursuance of a resolution of cither House of Parliament. The rules and their
amendments are not therefore made by Parliament and may obviousty be made very much more easily than amendments
to the primary legislation contained in the 1986 Act. Given that there is no rational justification for providing that interest
for '
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the period of an administration which s immediately followed by a liquidation is neither provable or payable as statutory
interest, I can only conclude that either the terms of s 189 were averlooked or, more probably, it was thought that ir some
way the amendments 1o the rules avoided the need to atnend the primary legislation.

[122] The guestion is therefore whether the amended rules can be construed in a way which allows interest for the period
of the administration to be proved or paid as statwtory interest in the later liquidation. Or are their texms such that this
conchusion is impossible?

{123] Mr Trower and Mr Zacaroli did not submmit that there was any means by which the rules could be construed so as to
provide that in the event of a liquidation immediately preceded by an administration, mterest on nterest-bearing debts
could be proved for the period up to the commencement of the liquidation. It is, I think, common ground that in such
circumstances interest is not capable of proof for the period of the earlier administration.

[124] Mr Trower submitted that, on a proper construction of r 2.88(7), the right to the payment of statutory interest out of
a surplus remaining after the payment of the proved debts survives the conversion of the administration into a liquidation
and entitles those who proved their debts in the administration to inferest out of such surplus for the period from the
commencement of the administration. Any creditor proving for the first time in the liquidation would not be so entitled,
nor would it be entitled to prove for interest during the period of the administration.

[125] There are, as I see it, a number of serious difficulties with this submission. First, on a natural reading of 2.88(7) it
applies to a surpius in the hands of the administrator rather than in the hands of a subsequent Liquidator. Read in its
context, it seems to direct the administrator as to the application of the surplus which he holds. Secondly, if it were to bear
the meaning for which Mr Trower contends, it could I think apply only to a surplus in the hands of the administrator which
he transferred to the liquidator. T do not see how it could apply to a surplus which anises for the first time in the hands of
the Heuidator, Rule 2.88(7) requires the surplus remaining after the payment of debts proved to be applied in payment of
intercst on those debts in respect of the periods during which they have been outstanding since the company entered
administration "before being applied for any purpose’. That is impossible to reconcile with the equivalent provision in s
189(2) which requires the surplus remaining in the hands of the Hquidator to be applied in paying inferest on proved debts
in respect of the periods during which they have been outstanding since the company went into liquidation 'before being
applied for any other purpose'. Thirdly, if r 2.88(7) is restricted to the surplus in the hands of the administrator, its cffect is
Timited, first, to the amount of that surplus and, secondly, to the creditors who have lodged a proof in the administration. It
therefore only gocs a limited way to meeting the problem. Fourthly, in any event, it is & construction which provides no
assistance in the case of an administration which has not become a distributing administration. It may be thought rore
tikely that it is in such cireumstances that 2 company will go into Higuidation following an administration and the absence
of any provision which could deal with interest for the period of an administration in such a case i in my view very
telling.
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[126] ] am driven fo the conclusion that the effect of the relevant legislation is that, In a case where an administration is
immediately followed by a liquidation, interest for the period of the administration is neither provable nor e e
' [2073] 2ANER 111 at 146

payable as statutory interest in the liquidation. This result would be avoided only if and fo the extent that (ire administrator
was able to pay statitory interest under r 2.88(7) before the company went into liquidation.

[127] In those circumstances, consistently with what I have earfier held as regards non-prov able liabilities, 1 see no reason
why creditors whose debts carried interest prior to the administration, whether by way of contract, judgment inferest or
otherwise, should not in the lignidation be entitled to claim interest at such rate for the period of the administration as a
non-provable liability. In my padgment, the reasoning io Re Humber Ironmworks and Shipbuilding Co (1869) LR 4 Ch App
643 applies and, as Giffard LY put it, 'the creditor whose debt carries interest is remitted to his rights under his contract’ or,
as [ would add, any other rights to interest which he may enjoy.

LBIE as an unlimited company

[128] The remaining issues arise out of the states of LBIE as an unlimited company.

[129] Modern company law began with the Companies Act 1862, a statute described by Sir Francis Palmer as the 'Magna
Carta of co-operative enterprise’. Among the many reforms which the Companies Act 1862 introdicad or consolidated
was a simple process of registration of companies. It provided for the three types of registered company, which remain
today with little amendment. They are companies Jimited by shares, companies limited by puarantee and unlimited
companies,

1130] These three types of registered company are distinguished by the differences in the liabilities of their members. In
1o case, do the members have any direct Hability to creditors of the company. In this respect, they are importantly
different from partnerships, tnincorporated joint stock companies (usually formed by a deed of settlement), comparnies
incorporated under the Joint Stock Cornpanies Act 1844 (which provided for the registration and mcorporation of
companies but made the menybers Hable without limit to creditors as if they were parmers) and Scottish parmerships,
where the partners are secondarily liable to creditors. The liability of members of a remstered company, whether Emited or
unlimited, is exclusively to provide fands to the company or to its liquidator. In the case of companies limited by shares,
the liability of a member is limited to the amount unpaid on the shares registered in the name of the member, In the case of
a company limited by guarantee, the liability of the member is limited to the amount stated in the memorandum of
association of the company. There is no stated limit op the Hability of the members of unlimited companies.

[131] It is now very unusua) for companies limited by shares to have shares in issue which are not fully paid. Abmost
invariably, shares are fully paid up on their tssue. This was not, however, the case in the second half of the nineteenth
century and the first twenty or so years of the twenticth century. There are many reported cases dealing with the issues that
arise when calls are made on shares, whether by the directors while the company is a going concern or by the ligquidator in
# winding up. The last of these cases to which I have been referred was decided in 1917. The only subsequent cases giving
any consideration to these issues are Re White Star Line Lid {1938] 1 Al ER 607, [1938] 1 Ch 458, and Re Kaupthing,
Singer and Friedlander Ltd (in administration) (No 3} [2011] URSC 48, [2012] 1 AT ER 883, [2012] 1 AC 804 (Re
Kaupthing), in which Lord Walker considered an important aspect of the liability of members by way of analogy with the
issoe in that case.
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[132] As the limited liability of members, together with a simple process of registration and incorporation, were the
principal advantages of the mid-nineteenth century reformns, it is not surprising that there has been only a sparse use of
unlimited companies. It appears that their introduction by the Companies Act 1862 was to compensate for the prohibition
of parterships or joint stock companies with more than 20 members or, in the case of banks, 10 members. If members
wished o have an association which most closely resembled the old joint stock company, the unlimited company was
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introduced for that purpose. There remained in some circles some stigma attached to limited liability and there were a
number. of businesses, including banks and building societies, which were incorporated.as unlimnited companies. A mumber
of cases, though far fewer than those concerned with limited companies, dealt with issues arising out of the ligbility of
members of wnlimited companies. The use of unlimited companies, never great, declined during the mineteenth century. In
the twentieth century, fheir principal advantage was ag exemption from ad valorem stamp duty, and tater capital duty,
payable on the issue of new capital by 2 company. For this reason, their principal use for many years was as estate or
investment companics, where estates or other property were transferred fo companies in exchange for shares issued to or
owned for the benefit of the families owning them, For the same reason, they were sometimes used in complex corporate
restructurings and transactions. As appears from the facts of the present case, unlimited companies have found a place in
corporate planning for US fax purposes.

[133] An unlimited company may, but is not required to, have a share capital, At the date of the appointment of the
administrators, the issued share capital of LBTE was $13,273,114,000 divided into 6,273,114,000 ordinary shares of $1
each, 2m class A preference shares of $1000 each and 5+1m class B shares of $1000 cach. LBHI2 is the registered holder
of all the shares except for one ordinary share registered in the name of LBL. Al the shares were futlly paid up at the date
of the appointment of the administrators.

[134] The liability of members arises in two distinet ways, which it is important fo differentiate. First, the holders of
shares, whether in a limited or unlimited company, are Hable to pay up their shares either in accordance with the terms of
issue or when made the subject of calls by the company. It is the liability to meet calls for unpaid capital which has a
bearing on the issues in this case. The provisions governing calls are contained in the articles of association of the
company and apply to calls made by the company before it goes into liquidation,

{135] By way of example, the last version of Table A articles applying to companies Hmifed by shares {contained in the
Schedule to the Companies {Tables A to F) Regulations 1985, ST 1985/805), reflecting or repeating provisions contained
in earkier versions of Table A, provided in reg 12 that subject to the tetms of aliotiment, directors were empowered to make
calls upon the members in respect of any moneys unpaid on their shares, whether in respect of nominal value or premijum,
and each member was, subject o recetving at least 14 days' notice, required o pay to the company as required by the
notice the amount called on his shares. Regulations 13 to 22 contained further provisions relating to calls and to the
remedies in respect of a failare to pay calls, including the final sanction of forfeiture of the shares. The standard form
articles for an tnlimifed company contained in Table E incorporated by reference the relevant provisions of Table A, as do
the articles of LLBIE.
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[136] Tn a winding up of a company, a separate regime applies to both calling up unpaid capital on shares and making
other calls on the members of unlimited companies and of companies limited by guarantee, The relevant provisions are
now contained in the 1986 Act and the Insolvency Rules (as amended), but it should be noted that before 1986 the relevant
provisions were contained jn snccessive Companies Acts and the Winding-up Rides. The relevant provisions, even those
contained in the Companies Act 1862, have not changed radically over the years. All the authorities to which T shall refer
are dealing with provisions contained in the Companies Acts but I shall endeavour to indicate also their counterpart in the
present legislation. The provisions applicable to the making of calls in a liquidation replace the provisions in the articles of
companies for making calls on shares.

[137] For conveniencs, in this judgment, I shall refer to the liabilitics of members arising before a liquidation as
contractnal and those ardsing in a liquidation as statutory. Being stanutory, it is not possible to contract out of the latter
Provisions.

Liability of members in a liquidation

[138] Section 74 of the 1986 Act sets out the liability of present and past members in a liguidation. kt provides:
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(1) When a company is wound \p, every present and past member ks Hable to contibue fo its asseis 10 any amount sufficieni for
payment of its debts and labilitics, and the expenses of the winding up, and for the adjustment of the rights of the contribuiories
" among themnseélves, ) '

(2) This is subjest as follows—

(a) a past member is not liable to contribute if he has censed 1o be a member for one year of more before the commencement of the
winding up,

{b) a2 past member iy not liable to coutribute in respect of any debt or Hability of the company contracted after he ceased fo be a
member,

() apastmember is not liable to contribute, unless it appears to the court that the existing members arc unable to satisfy the
contributions required to be made by them;

(d)  inthe case of a company limited by shares, no contribution is required from any member exceeding the amount (if any) unpaid
on the shares in respeot of whick he is Jiable as o present or past member;

fe) nothing in the Companies Acts or this Act invalidates any provision contained in a pokicy of insurance or other contract whiereby
the liability of individual members on the policy or eontract is restricted, or whereby the finds of the company are lone made liable in
respect af the policy or contract;

() asum due to any member of the company (in his character of 8 member) by way of dividends, profits or atherwise is not deemed
10 be 2 debt of the company, payable to that member in a case of competition between himself and any ather creditor not a member of
the company, but any such sum may be taken into account for the purpose of the final adjustment of the rights of the contributories
amang themseives.

(3} In the case of a company limited by guarantes, no coniribution is required from any member exceeding the amount undertaken to
be contribuied by him 1o the compary's assets in the evenl of its being wound up; but if it is a company with a share capital, avery
member of it is [iable

[2015] 2 AU ER 111 ai 149

(in addition io the amount so undertaken to be contribuled to the asscts), 1o contribute to the extent of any sums unpaid on shares beld
by him.

[139] The scheme of s 74 is, in sub-s (1), to impose a general Lability on every present and past member and then in sub-
ss (2) and (3) to qualify the liability. The liability of past members is qualified by the terms of sub-s (2)Xa), (b) and (c), The
Jimitation on the liability of members of a company limited by shares is provided by sub-s (2)(d), which limits a member's
liahility to the amount unpaid, if any, on the shares in respect of which the member is liable. The equivalent qualification
for members of a company kmited by guarantee is provided by sub-s (3). Sub-section (2)(f) is somewbat misplaced. It is
not concerned with the liabitity of members but provides for the postponement of debts due to members in their character
as such. The unlimited liability of the members of an unlimited company is achieved by the absence of any qualification in
sub-ss (2) or {3) 1o the general provision in sub-s (1).

[140] Throughont the remaining provisions of the 1986 Act, the term ‘contributory’ is used to describe those past and
present members on whom a Lability is placed by s 74, and other persons liable to contribute under s 76: see s 79 for the
definition of 'contributory’,
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[141] Sections 80-83 contain further provisions in relation to contributories and their liability, two of which are relevant to
the issues in this case,

[142] Section 80 provides:

“The lisbjlily of & contributory creates a debt (in England and Wales in the nature of an ordinary contract debt) accruing due from him
at the time when his liabitity commenced, but paysble ar the times when calls are ruade for enforcing the liabilify.*

The words "an ordimary contact debt' replaced the words ‘a specialty” with effect fram 1 October 20609, This is not material
to the issues in this case.

[143] Material to this case are the words In s 80, 'aceruing due from him at the time when his Hability commenced'. It has
been held that the liability of a member as a contributory commences for the purposes of this section when he becomes a
member: Re Vaughan, ex p Canwell (1864) 4 De G T & Sm 539, Williams v Harding (1366) LR 1 HL 9 at 29, and see
Buckley on the Companies Acts (14th edn, 1981) p 507, The liability of a member to pay calls made before a winding up
and in a winding up are therefore both created at the same time. :

[144] Section 82 deals with the effect of the bankruptey of a confributery. It provides:

(1) The following applies if a conttilviory becomes hankrupt, either before or after he has been placed on the Jist of comtributonies.
{2) His trustee in bankmptcy represerts him for all purposes of the winding up, and is a contributory accordingly.

(3) The Tustee may be called on to admit to proaf against the bankrupt's estate, or otherwise allow to be paid ot of the bunkrupt's
assefs in due course of law, any money due from the bankrupt in respect of his liability ta contribule to the company's assets.

{4) There may be proved against the hankrupt's estate the estimated vaiue of his liability to futime calls as well s calls already made,’

[145] Xt was submitted by Mr Wolfson that the presence of the provisions permitting proof in sub-ss (3) and (4), without

any carresponding provisions
[2015] 2 AN ER 111 a1 150

relating to proof in the administration or liquidation of a corporate contributery, demonstrated that there could be no proof
in the latter case in respect of a liability as « coptributory. This submission misunderstands the purpose of those sub-
sections. Sub-section (2) makes the trustee in bankruptey the contributory in respect of the shares registered in the name of
the bankrupt, Without further provision any claim in respect of calls would therefore ke against the trustee in bankruptcy.
Sub-sections (3) and (4) provide that claims in respect of future calls are not to be made against the trostee personally but
are to be admitted to proof in the bankrupt's estate. Without those provisions, the bankrupt's estale would ave no liability
in respect of future calls and therefore no proof in respect of them could be made. In the case of an administration or
liquidation of a corporate contributory, the shares remain registercd in the name of the company and there 1s therefore no
need for any provision to the effect that proofs in respect of future calls may be made in the administration or liquidation.

[146] Section 148 of the 1986 Act provides that the coust shall as soon as mey be afier the making of 2 winding-up order
settle a list of contributories, unless it appears that it will not be necessary to make calls on or adjust the rights of
centributories. By s 150 the court may, either before or after it has ascertained the sufficiency of the cornpany's assets,
make calls on al! or any of the contributories to the extent of their liability--
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“for pavment of asy money which the court considers necessary to satisly the company's debts and Habilities, and the expenses of
winding up, and for the adjustment of the rights of the contributaries emong themselves, and make an order for payment of any calls so
© made - o A

Section 154 provides that the court shall adjust the rights of the contributories among themsetves and distribute any
surplus among the persons entitled to it. Section 160 provides that provision may be made by rules for enabling or
requiring the powers and duties of the court in respect of settling the list of coutributories and the making of calls to be
exercised or performed by the tquidator as an officer of the court and subject to the court's control. Provision is so made
in the Insolvency Rules, to which I refer below. As regards a voluntary winding up, s 165(4) provides that a Tiqudator
may exercise the court's powers of settling a list of contributories and making calls.

[147] The provisions in the Insolvency Rules delegating the duties and powers of the court with regard to settling the list
of contributories and making calls to the liquidator as an officer of the court, subject to the court's control, are contained in
T 4,195 to 4.20 1 and 4.202 1o 4.205 respectively. None of them calls for special comment for the purposes of the present
case.

[148] There are other provisions of the 1986 Act and the Insolvency Rules which are relevant, such as provisions dealing
with the proof of debts and set-off, but I shall refer to those provisions when dealing with the particular issues to which
they relate.

Issues

[149] The issues which arise in connection with the liability of the contributories of LBIE are:

(1) The extent of the Jiability arising under s 74 of the 1986 Act.

(i1} The application of the ‘contributory rule’ and the equitable rule in Cherry v Boultbee (1838) 2 Keen 319, (1839) 4 My
& Cr 442, (1839) 41 ER 171.
[2015] 2 ANER 11T ar 15]

{iii) Whether and, if s, when can a liability for future calls be the subject of proof in the administration or liquidation of 2
corporate contributory.

(iv) The effect of set-off in the administration or liquidation of a corporate contributory.

(v) The effect of set-off in the administration or liquidation of the company.

The extent of liability under section 74 of the 1986 Act

[150] The issue is whether the Jiability to contribute to the assets of a company in liguidation under s 74(1) extends to
providing the funds needed to pay statutory mterest and amy pon-provable liabilities or, whether as the other Lehman
companies submit, it is limited to the funds required to pay the debts and liabilities proved in the liquidation. On either
basis, the ljability also extends to the provision of funds for the payment of the expenses of the winding up and for the
adjustment of the rights of contributories among themselves.
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[51] The issue turns on the proper construction of 5 74(1) and of the provisions creating the liability to pay statutory
interest - 5 189 in the case of a liquidation and r 2,88(7) in the case of an administration. Before coming to the detailed
points of drafting on which the case of the contributories is largely based, there are some general points to make.

[152} First, the purpose of a liquidation is to realise to best advantage al] the assets of the company and to distribute the
proceeds of sale among those entitled to them in the order of priority in which they are entitled to receive them. As the
liquidation of & company ends with its dissolution, nothing as a matter of principle should be lefi unresolved for the future,
This is in contrast to individuals, who are discharged from bankruptey and who can therefore, for example, continue tg be
liable for such pre-bankruptey liabilities as the law may prescribe. It is the purpose of a liquidation to pay all the liabitities
of the company, including those which are not capable of proof, The payment or compromise of non-provable tort claims
i Re 7' & N L1 [2006] 3 All ER 697 was as much a purpose of the administrations of the T & N companies as the
payment of their provable debts. In Re R-R Realisations Lrd [1980] 1 AL ER 1019, [1980] I WLR 805 the final
distribution to members was delayed while provision was made for tort claims made by the estates of persons killed in the
crash of an aircraft powered by Rolis Royce engines which occurred well into the liquidation. Itis clear from the waterfail
set out in Lord Neuberger's judgment in Re Nortel [2013] 4 All ER 887, [2014] AC 209 that a liquidation, or in that case a
distributing administration, has this comprehensive purpose.

1153] Secondly, while acknowledging that of course the extent of any liability is a matter of construction of the relevant
statutory provisions, one might suppose that if a member of an untimited company is to be liable to contribute to the assets
of the company for the payment of its debts and liabilities without lmit, such liabiliy would extend to all its debts and
[iabilities, whether or not they were capable of proof. Many unprovable liabilities are, or at least until the decision in Re
Nortel were, incapable of proof not by virtue of their very nature but by virtue of when the Yiability arose. Until r 13,12
was amended in 2010, tort claims were provable only if the cause of action was complete by the time of the liquidation.
Following the amendment, the cause of action must by then be complete save for the occurrence of actionable damage.
Obligations to make payments pursuant to the exercise of discretionary powers, for example orders for costs in litipation
or the jssue of contribution notices in respect of

[2015] 2 ALER 111 ar 152

pension fund deficits, were before the decision of the Supreme Court in Re Nortel provable only if the power had been
exercised before the commencement of the liquidation but not otherwise,

[154] The obligation to pay statutory interest in a liquidation is of a different character, because it can arise only in the
event of a liquidation, It is worth bearing in mind the position which exists prior to the liguidation, The company,
particularly for example a bank, may have many labilities which carry interest. To the extent that such interest accrued
due for payment after the commencement of the liquidation, it was never provable but, under the law as it existed before
the 1986 Act, it was payable once all provable debts had been paid: see Re Humber fronworks and Shipbuilding Co {1869)
LR 4 Ch App 643. Tt is difficult to see the policy which would make members of en unlimited company liable to
contribute for the purposes of paying the principal amount of such contractual debts but not require them also to provide
funds for the payment of contractual interest, all the more so when on any bas is they had to do so for confractual interest
acorning due before the commencement of the liquidation. It might be thought surprising if the substitution under the
insolvency Jegislation of statutory interest for non-provable contractual interest reduced the liability of members,

[155) Turning to the express terms of s 74(1), the liability is to contribute o any amount sufficient for payment of its
debts and liabilities', Nowhere in s 74, or in any other provision, is there any express provision that the liability is
restricted to amounts sufficient for the payment of provabie debts and Labilities.

[156] Mr Trower submitted that, while the defived meaning of 'debts’ is restricted to provable debts, the defined meaning
of 'liabilities' is not so restricted. Rule 12.3 makes provision for 'provable debis":

(1) Subject as follows, in admintstration, winding up and bankruptey, afl olaims by creditors are provable as debis against the
compemy or, 85 the case may be, the bankrupt, whether they are present or fiture, certain or contingent, assertained or sounding only in
damages.'
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Part 13 of the Insolvency Rules (entitled 'Interpretation and Application') contains in r 13.12 definitions of 'debt’ and
Tiability’ for the purposes of a liquidation and administration. 'Debt' is defined in r 13.12(1}, 4 provision which was subject
to close scrutiny in Re Norzel. It sets out the pre-conditions which must be safisfied for a debt to be the subject of proof.
Rule 13.12(2) is concerned with the circumstances in which a liability in tort is 'a debt provable in the windiog up'. These
provisions, in my view, make good Mr Trower's submission that the word ‘debt’ is used to mean provable debt.

[157] Rule 13.12(4) defines 'liability":

T any pravision of the Act or the Rules aboni winding up, except insofar as the conlext otherwise requires, "Habililies" means (subject
to paragraph (3) above) a Hability to pay money or moneys worth inclutding any liability under an enactment, any tiability for breach of
trust, any liability in contract, tort or baifment, and any liability arising out of an obligation to make restitution.

As Mr Trower emphasised, this sub-rule is not linked to the status of a liability as a provabie debt. In terms it applies 'in
any provision of the Act or the Rules about winding up', which by virtue of sub-r (5) applies alsc o an administration.
[2015] 2 A0 ER 111 et 133

[158] Section 74 requires members o contribute sums sufficient not only for the payment of the debts and liabilities of the
company but also ‘for the adjustment of the rights of the contributories among themselves'. Mr Trower relies on this as
support for his submission that ‘debts and liabilities' are to be given a broad meaning, encompassing all the liabilities of
the company, whether provable or not. As the adjustment of the rights of the contributories among themselves lies abmost
at the bottom of the waterfall, above only a return of capital to members, it suggests that the contributions required from
contributories are to be applied in discharge of the liabilities which rank below provable debts but above the adjustment of
rights among contributories. Counsel for the other Lehman companies submitted that this did not follow and that there was
no difficulty in the liquidator either ring-fencing out of a larger call the amount required for the adjustment of rights
among coniributories after provable debts had been paid in full, or making a further call specifically for the purpose of the
adjustment of the rights of contributories,

[159] There is, however, no provision in the 1986 Act or the Insolvency Rules for any such segregation or scparate cail.
The legislation proceeds on the basis that funds received by the liquidator will be applied in accordance with the order of
priority established by the legislation and case-law. If it had been intended that sums from calls after the discharge of
provable debts should be held by the liquidator on, in effect, a purpose frust, it is to be expected that the legislation would
have made appropriate provision. It is no answer 1o say that such provision is implicit, because this presupposes the
question to be answered, whether the obligation of contributories is limited to making contributions for the payment of
provable debts.

[160] Mr Trower derived farther support for his submission from the provisions of two other sections in the 1986 Act.
First, s 89(1) provides for a statutory declaration of solvency to be made by the directors of a company if its voluntary
winding up is to proceed as a members' voluntary winding up, not a creditors' voluntary winding up. The principal
difference between the two types of voluntary winding up is that in the former the members have powers of control, while
in the latter it is the creditors who have such powers. The declaration requires the directors to state that they have formed
the opinjon that 'the company will be able 1o pay its debts in full, together with interest at the official rate' within a period
not exceeding 12 months from the commencement of the winding up. Secondly, s 149(3) is more closely linked to the
liability under s 74:

In the case of any company, whether limited or unlimited, when all the creditors are paid in full (together wirh interest at the official
rate), any maney due on any account whatever to a coatributory from the company may be allowed fo him by way of sel-off against
any snhsequent cafl,
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While not decisive, this provision is more consonant with the Iiability 1nder s 74 extending to statutory interest, rather
than excluding it.

{161] The principal submissions on behalf of the other Lehman companies, were first, that 2.88(7) and s 189(2) which
provide for the payment of statafory interest do not create labilities of the company, and secondly, that the meaning of "its
debts and lisbilities' in s 74(1) is resiricted to provable debts and liabilities.

[2015] 2 AN ER 111 at 154

[162] The submission that the right of creditors to receive statutory interest is not a liability of the company in lgquidation
is substantially the same argument as was made on behalf of LBHI2 and LBHI in respect of the construction of the
subordinated loan agreements, a submission which T have eatlier rejected. Tt is, however, necessary o consider this
submission in the different context of s 74, The same points are made that s 18%(2) is not a provision that creates a
liability, but is an instruction or direction to the liquidator as to how fo apply a surpius remaining in his hands after
payment of the debts proved. The obligation arises only if there is such a surplus. Unless a call is made, there is no such
surplus and it is no part of the function of the Hquidator to make calls for the purpose of creating the surplus which is the
necessary pre-condition to the obligation to pay statutory interest. Reliance is again placed on the decision of Mervyn
Davies I in Re Lines Brothers Ltd [1984] BCLC 215,

[163] The issue s whether, as a matter of constraction of s 74(1), the obligation created by s 189(2) is a liability of the
company. 1 see the linguistic argument for saying that the terms of s 189(2) constitute a direction to the liguidator, rather
than creating a Liability of the company. [ do not, however, accept that the way in which s 189(2) is expressed has the
effect, or is intended to have the effect, of excluding statutory interest from the obligations of confributories under s 74. 1
find it impossible to discern the policy reason for saying that members are liable to contribute assets for the payment of the
principal amount of provable debts, but are not liable for the interest on those debts which is payable to compensate the
creditors for being kept out of their money until a distribution is made in the liquidation. The justification for statutory
interest, even in those cases where the debts do not already carry a right to interest, is that the creditors are prevented by
the liquidation regime from obtaining jedgment against the company which would then carry interest at judgment rate. If a
judgment were obtained before the commencement of the liquidation, interest af the judgment rate is provable down to the
commencement of tbe liquidation. Members are liable to contribute in respect of such interest. There is mo plausible policy
reason Wity they should cease to be so Hable in respect of interest accruing dne after the commencement of the liguidation.
The fact that such interest, at the same rate, becomes payable under s 189(2) rather than under the Judgments Act provides
no sound reason for distingnishing between them.

[164] There is, moreover, the point which I have already made, that uatil the introduction of s 189(2) contractual interest
was payable in a Hquidation but was not provable in competition with other debts. I do not find it plausibie that the nse of
tangnage in 5 189(2) was intended to have the effect that what was previously clearly a liabitity of the company should
cease 1o be so for the purposes of s 74(1). Further, the non-provable liabilities which rank behind statutory interest are, on
anty footing, liabilities of the company, although not provable debis. If s 74(1) extends to making calls for the payment of
non-provable liabilifies, ranking behind statutory interest, it makes no sense at all that calls cannot be made in order to
fund the payment of statutory interest. The submission that statutory interest is excluded from & 74(1) because of the
wording of s 189(2) can make sense only if the meaning of 'its debts and Habilities' is restricted to provable debts.

(165] A further point arising out of the terms of 5 189(2) wes made on behalf of the other Lehman companies. Payment of
statutory fnterest under that provision is to be made out of "any surplus remaining after the payment of the
[2013] 2ARERITT 155

debts proved in a winding up'. There must be a surplus of assets available for distribution before any statutory interest
becomes payable. It was submitted that the surplus would arise only if and to the extent that the liquidator made calls and
the contributories had made payments in response to those calls, In my judgment, this submission is misconceived. The
assets available to a liquidatar to meet the claims of creditors, including statutory interest and non-provable debts, includes
the right to make calls. Clearly no distribution can in fact be made except to the extent that, so far as calls are concerned,
payments are made in response to these calls, If, on its proper construction, the liability of contribufories under s 74
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exiends to providing funds for the payment of statutory interest and non-provable dehts, the liquidator by making calls for
that purpose is not creating a surplus, and so causing the obligation to pay statutory inferest to arise, but is making calls n
response to the requirement to pay stafutory interest.

[166) A number of submissions were made n support of the proposition that, on its proper construction, the phrase 'its
debts and Habilities' in s 74(1) was restricted to provable debts.

[167] First, no right to statutory interest exists outside a Hiquidation or admiistration. All other Habilities, inclnding non-
provable liabilities, exist or may exist independently of the liquidation. While true, this does not seem to me fo advance
the position of the other Lehman companics. Like the obligation to pay statutory interest, the obligation of contributories
under s 74(1) arises only in a liquidation. I see no good reason why an obligation t contribate which arises only ina
Jiquidation should not extend to obligations to make payments to creditors which arise ouly in a liquidation. The
submission seeks to put a gloss on s 74(1) which is not present either in the wording of the section or in the definition of
'liabilities'. ‘

[168) Secondly, it was submitted that where the expression 'debts and liabilities' or similar expressions arc used elsewhere
in the 1986 Act, they do not include statutory interest. In this context, Mr Isaacs gave a number of examples.

[169] The first exampies were ss $5(4), 99 and 131(2) which make provision for statements of affairs in a members'
voluntary liquidation, a creditors' voluntary liguidation and a compulsory liquidation respectively, The statements of
affairs required by ss 95 and 99 must show, amongst other things, 'particulars of the company's assets, debts and
Tiabilities'. The first point to note is that there is no express provision restricting these particulars to provable debts. The
requirement is fo make a statement as to the affairs of the company, and in principle its affairs will extend to its debts and
liabilities which are not provable as well as to those which are provable. Even though not provable, they are liabilities of
the company and are payable if there are funds available to do so. Mr Isaacs submitted that statutory interest could not be
included in these statements of affairs, for two reasons, First, it would require an assumption that a company which is
insokvent would be able to pay its proved debts i full and, secondly, it would require matters to be known which could
not possibly be known, such as the amount of the surplus and the length of time before proved debts were paid. 1 am
bound to say that | do not consider that much light will be shed on s 74 by whether or not stamtory interest is usnally or
can be included in these statements of affairs. Having said that, T cannot see that the fact that there may not be fands
available to pay any statutory interest means that no provision for it could or should be made. Provision will be made for
the full amount of provable debts, and [ would

[2015] 2 AN ER 111 at 156

suggest aon-provable liabilities, notwithstanding that there may be insufficient funds to pay 4l of the former or any of the
fatter. As to the amount of statutory interest being incapable of calculation, while this is true, it is not impossible to make a
provision, just as provisions would need to be made for contingent Habilities, It may further be noted that the requirement
imposed by s 95 to prepare a statement of affairs arises ‘where the liquidator is of the opinion that the company will be
unable to pay its debts in full (together with interest at the official rate) within the year after the commencement of a
members’ voluntary winding up. It may be the inability to pay statutery interest in full which wiggers the requirement fora -
statement of affairs.

[170] The second provision relied on was s 123 which deals with the inability of a company fo pay its debts for the
purposes of the jurisdiction of the court to wind up the company. Mr Isaacs relied In particular on s 123(2) which provides
that a company is deemed unable to pay its debts if it is proved to the satisfaction of the court that the vakue of its assets is
less than the amount of its liabilities, taking into account its contingent and prospective liabilities. He accepted that future
contractual interest might be included for these purposes, but he submitted that it could not include statutory interest. I
entirely agree with this proposition. A creditor clearly cennot rely on the inability of the company to pay a hability which
atises only in a liguidation for asserting the insolvency of the compaty for the purposes of obtaining an order to wind up
the company. This does not, however, shed light on the extent of the obligation imposed by s 74(1) which itself only arises
in the liquidation.
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[171] Thirdly, M Tsaacs relied on s 214(6). Section 214 imposes liability on directors and others for wrongful trading. It

applies where a company has pone mto insolvent liquidation and the respondent knew or ought to have concloded that, . . . . ... ...
there was no reasonable prospect that it would avoid going into insolvent li quidation. Section 214(6) provides that for the

purposes of the section a company goes into insolvent liqmidation if it does so 'at a time when its assets are insufficient for

the payment of its debts and other liabilities and the expenses of the winding up'. [ do not think that this assists Mr Isaacs'

submission, First, as Mr Trower submitted, the reference to 'its debts and other tiabilities' suggests that it is intended to

include non-provable liabilities, In any event, I cat see no good reason why non-provable liabilities should not be taken

into account for the purposes of applying this sub-section. Further, a company will avoid going into creditors’ voluntary

winding up, rather than members' voluntary winding up, anly if the directors are able to declare that the company will be

able to pay its debts in full together with statitory juterest.

[172] Fourthly, Mr Isaacs relied on 5 272 which sets out the grounds on which a debtor may present his own bankruptey
petition. The only grounds are inability to pay debts and the petition must be accompanied by a statement of the debtot's
atfairs containing, amongst other things, prescribed particulars of 'his debts and other liabilities’. However, there is no
reason to consider that 'other liabilities' is restricted to provable debts. On the contrary, 4 debtor's inability to pay his debts
is as much established when he can show that he js unable to pay his debts, whether provable or unprovable, as well as in
those circumstances-where he is unable to pay only his provable debts,

[173] Reference to these varjous statutory provisions does not, in my judgment, establish or suggest that the liability under
s 74(1) is restricted to provable debts. In some instances, {hese sections tend to suggest the contrary.
7207572 AN ER 111 ai 157

[174] Mr Isaacs relied on four provisions as showing that, where it was intended to include stapitory interesl, express
reference was made, The provisions in question are s 89(1), s 149(3), s 215(4) and r 12.3(2A). In none of these provisions,
however, is reference made to interest or statutory inferest in addition to the phrase 'debts and Liabilities'. They are all cases
where the reference is cither to 'debis or to what are clearly claims by creditors in respect of provable debts.

(175} Overail, I consider that Mr Trower is correct it his submission that where the legistation refers to liabilities' instead
of or in addition to 'debts', it does 5o because a reference only to provable debts would not be appropriate.

[1'76] Mir Isaacs repeated in this context the submissions he had made in the context of the subordinated loan agreements
that the expression 'debts and liabilities’' could not be read Hierally, because of the provisions relating to future debts,
contingent liabilities and non-provable Liabilities. 1eject these submissions for the same reasons as earlier given n
relation to the suberdinated loan agrecments.

[177] As a final submission, assuming bis prior submissions were wrong, Mr Isaacs submitted that LBIE could not claim
against LBHI2 for statutory interest in respect of any period after the commencement of LBHI2's administration. He
submitted that it wonld be contrary to r 2.88(1) which has the effect that, where a debt proved in.an administration bears
interest, the interest is not provable as part of the debt in respect of any period afier the commencement of the
administration, T do not accept this submission. Rule 2.88(1) is concerned with claims for principal plus inferest. A claim
for a contribution under s 74 is not such a claim but is a single ¢laim for the amount due undey s 74. It is nothing to the
point that a constituent element of the claim s statutory interest payable in the Lignidation of LBIE. Mr Isaacs relied on the
decision in Re International Contract Co, Tfughes' Claim (1872) LR 13 Eq 623. A nominee shareholder lodged a proef in
the liquidation of the beneficial owner of the shares for an indemnity against calls on the shares and interest on those calls.
The interest had accrued due since the commencement of the winding up of the beneficial owner, and the indemnity was
held not to be provable to the extent of such interest by reason of what was then the common faw rule that post-liquidation
interest was not provable but only payable out of any available surplus. The issue, as Wickens V-C saw it, was whether
that rule should be extended to the case before him on the grounds that it was analogous to cases falling within the rule but
was not actualty one of them. He voncluded that the rule should be extended to include this analogous case. Now that the
rule is enacted in r 2,88(1), it is the terms of the rule and nothing else which governs the circumstances in which a sum
representing interest may be proved. A claim wnder s 74 is pot a claim for interest on a proved debt.
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[178] Accordingly, T conclude that members are Hable to contribute to the assets for the payment of not only provable
debts but zlso statutory interest and non-provable liabilities. e e

The contributory rule

[179] A series of cases in the nineteenth century, beginning with Re Chverend, Gurney & Co, Grissell's Case (1866) LR 1
Ch App 528 (Grissell’s Case), established the principle that a person could recover nothing as a creditor of a company
[2015] 2 ANER 111 at 158

until he had discharged all his liability as 2 contributory. A classic statement o this principle was given by Buckley J in Re
West Coast Gold Fields Ltd [1905] 1 Ch 597 at 602:

"Fhe right view is that the person liable as contributory must discharge Limself in thar character before he can set up thal, s a creditos,
he is entitled to receive anything and a furtiort, as it scems o me, before he can set up that, as u contributory, he is entitied to receive
anything.'

His decision was upheld by the Court of Appeal ([1906] 1 Ch 1).

[180] This principle was conveniently referred to in the course of submissions as 'the contribatory rule' and I will use the
same description in this judgment.

[181) The passage from the judgment of Buckiey J was cited by Lord Walker in Re Kaupthing [2012] 1 AILER 883 at
[20], in his discussion of this principle by way of analogy with the issue arisibg for decision in that case. Referring further
ta this principle, Lord Walker said (ar [52]):

*The situation in this Ko of authority is that a shaceholder is a creditor of an insalvent company, but his shares are not fully paid up, so
that he is Hiable as a confributory. Suppose be hag 10,000 £1 shares, 10p paid, and is owed £15,600, but the dividend prospectively
payable is only 30 in the pound. If the liguidator calls en him for £2,000 to make his shares futly paid up, he has na right of set-off,
amd 10 that extent he is disadvantaged (that is Re duriferous Properties Lid (No 1) [1898] 1 Ch 691, 67 LJ Ch 347). if he seeks io prove
in the lignidution, the liquidator can rely on the cqpitable role as it applies in a case of this sort--that is, that he can receive nothing
unéil he has paid everything thit he owes #s a contributory. That is Re Auriferous Praperties Lid (No 2) [1898] 2 Ch 428. The rule is
aliso very clealy stated by Duckley J in Re Wesr Coast Gold Fields Ltd [1905] 1 Ch 597 at 602, 74 LT Ch 347 at 349 (affirmed [1906]
1Ch 1,75 LI Ch 23 and cited in [20} above). Payment of the call is 1 condition precedent to the shareholder's participation in any
distribution, and again the sharcholder is to that extent disadvantaged.'

1182] The issue in Re Kaupthing was whether the rule against double proof took priotity over and excluded the equitable
rule commonly known as the rule in Cherryp v Boulthee. The Supreme Court held that, just as the principle established in
Grissell’s Case talces priority over the rule in Cherry v Boultbee, so too does the rule against double proof. The
contributory rule was developed by the courts on the basis of the statutory provisions relating to the lability of
contributories. It is a rule dictated by the nature and the purpose of the obligation imposed on contributories by the
legislation in a winding up. It may bear some relation to the rule in Cherry v Boultbee but, as the decision in Re Kaupthing
makes clear, it is in important respects distinct from it.

[183] In Re Kaupthing 12012] 1 AL ER 883 at [8] Lord Walker described the rule in Cherry v Boultbee as--

"basically = simple technigue of netting-off reciprocal monetary obligations, even where there is no room for legal sel-off, devetoped
and used by mesters in the Conrt of Chancery giving directions for the administration of the estates of decessed persons.'

J2013] 2 ANER 111 ar 159
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It produces a netting-off effect that is similar to set-off and applies in circumstances where set-off itself is not applicable,
because there is not the necessary similarity in claims. The rule applies to net off a person's claim as a beneficiary of an...
estate against the estate's claim against him as a debtor. Lord Walker (at [13]) cited the statement of the rule by Kekewich
J in Re Akerman [1891] 3 Ch 212 at 219, [1891-94] ALER Rep 196 at 198: :

1A person who owes an estale money, that is to say, who is bound 1o invrease the general mass of the estate by a contribution of iis
WL cannot efaim an aliquot share given to him out of that mass without first making the contribution which completes it. Nothing is
in troth retained by the represestative of the estate; nothing s in sirict language set off: but the confributor is paid by holding in his
own hand a part of the mass, wikch, if the mass were completed, he would reeetve back.! )

[184} It is common ground that if LBIE went into liquidation and if the liquidator were to make calls on LBHI2 and LBL,
those companies would be unable fo make any claim as creditors in the Yiquidation, whether in respect of unsubordinated
or subordinated claims, until they had discharged in full their Jiability as contributories. The issue in this case is whether
the same principle applies before a call is made and, specifically, while a company is in administration but after the

. administrators have given notice of an intertion to make distributions,

[185} Mr Trower submits that the contributory rule is a firm]y established rule to protect the position of those entitled as
creditors to a distribution out of a company's assets. It prevents a contributory from claiming or proving in competition
with them, umtil such time as he has discharged his obligations to contribute to the fall extent of his Hability, He points out
that a distributing administration, as much as a kquidation, involves a pari passu distribution among creditors and involves
the protection of the interests of all creditors, including those whose debts may not be provable, A disttibuting
administration, like a liquidation, may end with the dissolution of the company. In these circumstances, it is, he says,
entirely adventitions from the perspective of the members of LBIE that it happens to be in administration, rather than
liquidation, It is in administration, rather than liquidation, because the joint sdministrators consider that it continues to be
in the best interests of the estate as a whole that it should remain in administration, and the court has endorsed that view.
In these circumstances, he submits that it is very difficult to see any sensible policy reason why the contribotory should be
able to prove in au administration but not in a liquidation. The mischief which the rule prevents, that of removing from the
creditors all or part of the fund which should be available to pay their debts, is present equally in an administration and a
Tiquidation.

[186] Mr Trower submits therefore that the contributory rule applies once an administrator gives notice of an intended
distribution. It applies to amy member who is subject to a potential liability under s 74 if the company were wound up and
who seeks to prove in the administration. If the company is Limited by shares and there is unpaid capital on shares, the
company in most cases has its contractual right to make calls while stilf a going concern. An administrator succeeds to the
authority of the directors to make such calls, Whether the contributory could in those cirumstances set off his lability to
pay the calls against any liability of the company to him as a credifor is a

[2013] 2 A0 ER 111 a1 160

question which does not arjse for decision on this application. The issue on this application arises in circumstances where
the liability of the member is exclusively the statutory Liability imposed on a member as a coniributory in a liquidation.

[187] Mr Trower of course accepts that no call can he made on LBHIZ or LBL while LBIE remains in administration. The
power arises only in a liguidation, He submits that the absence of any provision for calls in an administration should not
prevent the courts from developing the contributory rule so as to apply in an administration, in order to protect the very
interests which it exists to protect in 4 liquidation. The rule should be developed to meet the changes in mgolvency
procedures made by the introduction of administrations, and i particular the power to wind up the affairs of the company
and to distribute the proceeds of realisations of assets among creditors in an administration.

[188] The fundamental difficulty in applying the contributory rule in an administration is precisely because there is oo
statutory mechanism for making calls on contributories in an administration. While LBIE remains in administration, there
can be no calls and therefore nothing that LBII2 and LBL as members could do to put themselves in a position where
they could prove as ereditors in respect of their subordinated and wmsubordinated claims, Yet this would be the result of
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applying the contributory rule to a company in administration. It is no answer to say, as Mr Trower does, that in this case
LBHIZ and LBL would be unable by virtue of their.own inselvency to meet any calls. The rule, if it is.to apply, must apply
equally to solvent and insotvent contributories. It the affairs of L BIE are {fully wound up in the courss of its distributing
administration, culminating in the dissofation of the company without a liguidation, LBHI2 and LBL, even if they were
futly solvent, would have no opportunity of participating as creditors in any distribution. It night be that this effect could
be mitigated by a retention by the administrators of sufficient funds to pay dividends on the proofs by LBIII2 and LBL as
creditors, and to pay such dividends to them as and when it became clear that no liquidation would follow. There is
however no legislative mechanism or justification for adopting such a procedure. In my judgment, if # was contemplated
or intended that the contributory tule should apply in a distributing administration, either administrators would have been
¢iven the same power to make calls as liquidators or provisions of the sort just mentioned would have been spelled out in
the legislation,

[189] Mr Zacaroli submitted that the ahsence of an equivalent provision to s 74 for a company in administration appeared
to be the result of an oversight rather than a deliberate policy decision. It is not particularly useful to speculate why no
provision has been made for calls in an administration, but 1 would be surprised if it were an oversight. It may be that it
was considered that there were so few companies where calls on members could be calied only in a liguidation that it was
not thought worthwhile to include the elaborate provisions which apply in a Tiguidation, The view may have been taken
that, for those few cases where this was a live issue, the compary could proceed to liquidation, rather than remaining in 2
distributing administration. 'This is simply speculation on my part. The important point is that there is no provision for
calls to be made by administrators of the sort provided in s 74(1).

[190] There is no case i which the coniributory rule has been invoked except in relation to calls already made by the
liquidator. If M Trower's submissions were well-founded, it would follow that the rule could be relied on
(201572 AT ER 111 at 16}

in the period between the commencement of the liquidation and the making of any call. In Grissell’s Case (1866} LR 1 Ch
App 528 at 534 the issue was whether, in the case of @ contributory who was also a creditor, there should be set-off for 'so
mach of his debt as is equal to the amount of calls which have been made upon, but sot paid by, him'. Lord Chelmsford
LC, sitting with Knight Bruce LT and Turner LJ, held that there could be no such set-off, Lord Chelmsford said {at 536):

‘Taking the Act as & whole, the call 5 to come infa the asscis of the company, to be applied with the ather assets in payment of debts.
To allow a set-off against the ¢all would be contrary fo the whole scope of the Act. In support of this view it will be sufficient ta refer
agnin o the 133rd section as to the satisfaction of the liahilities of the company pari passi, And the argument against the allowsnce of
a set-off, addressed to the Court or behf of the ofticial liquidators, is extremely strong—that if a debst due from the compuny 10 one of
its members should bappen to be exactly equal to the call made upon him, he would in this way be paid 20 shillings in the povnd vpon
his deht, whike the other creditors might, perhaps, receive a small dividend, or even nothing at all.'

Lord Chelmsford added that it necessarily followed that 'the amount of such call must be paid before there can be any right
1o receive a dividend with the other creditors.’

[191] The shares in Grissell's Case had a nominal value of £50 each, on each of which £15 had been paid up before the

commencement of the liquidation. The liguidators made a call of £10 per share and this was the call which was in issue,
This left £25 uncalled on sach share. There was no issue whether payment of a dividend on the confuibutory's claim as a
creditor should be deferred until either a catl was made in respect of the uncalled capital or until it became clear that no

such call would be made. Lord Chelmsford did however address this issne (at 535):

"In the first place, T think that they cannol be required to pay up the fulf amount yemaining unpaid vpon their shares. The 75th section
of the Act enacts, that the liability of any person to coniribute to the assets of a company, in the event of its being wound up, "shalt be
deemed to create a debt accriing due frost such person at the lime when his liability commenced, bul payable af the time or respective
times when calls are made as hereinafter mentioned for enforcing such Hability," Until the call is made, there is nothing more than a
Hability to coxgribute. This, indeed, creates u debl, but fhe debt does mat acorue dite until the cail is made. The power to make calls is
only to satisfy the debis and lighilities of the company, and the costs, charges, and expenses of winding it up, snd for the adjustment of
the rights of the contributories amongst themseives. But if' the whole of the amount unpaid upon the shares were required to be paid up,
more might be raised than would be requisile for these purposes, and it might be that a coniributory thus paying in advance might lose
4l that be had so paid in the event any of his own co-contributories becoming insolvent!
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In the concluding paragraph of his judgment he said (at 536-337)
[2013] 2 AN ER 111 at 162

“I'he amount of the catl being paid, the member of the company stands exactly on the footing of the other credjtors with respectta a
dividend upon the debi due to Wim from the company. The dividend will he of course on the wholc debt, and the memher of the
company will from time to time, when dividends are detlared, receive them in Jike mamner when either 10 call has been made, ar,
having been made, when he has paid the amount of L.

[192] It is clear from the judgment of Buckley J in Re West Coast Gold Fields Lid [1905] 1 Ch 597 at 600 that he
understood the effect of Grissell's Case to be that a contributory could not receive any payment out of the estate as a
creditor until he had satisfied ‘all his obligations as a shareholder and contributory, by paying into the common fund all
sums due from him in respect of calls'.

{193} The position as regards the rule in Cherry v Boultbee is the same. Tt is well-established that the rule does not apply

_ where the debt to the estate is not presenily payable, even if it is a future debt that will become payubie. 1t was held in Re
Abrakams [1908] 2 Ch 69 that a beneficiary who owed a debt payable by instalments to the estate was entitled to receive
his share of the residue immediately and that the executors were not entitled to retain it as against the foture instalments.
Mr Trower placed some reliance on the decision of Swinfen Eady T in Re Rhodesia Goldfields Ltd [1910] 1 Ch 239. The
decision and reasoning in that case is, however, consistent with Re Abrahams. The amount of the debt due from the
beneficiary to the fund had not been established or ascertained but there was no dispute that, if an amount was due, it was
presently payable. In those circumstances it was held that, pending ascertainment of the amount if any due, the share of the
fund for which payment was sought should be retained. The decision in Re Abrahams was stated to be corvect by Lord
Walker in Re Kaupthing [2012] 1 AlL ER 883 (at [45)).

[194] I conclude therefore that neither the contributory rule nor the rule in Cherry v Boulibee bas any application in an
administration. of an insolvent company. The administrator is not permitted to refise to admit a proof of debt by a member
or to refuse to pay dividends on such proof on the grounds that, if the company went into liquidation, the member would
or might become liable to calls under s 74(1).

Proofin the ad ministration ar lignidation of # member in respeet of a confingent liability for calls

[195] It is not in dispute that, if a liquidator has made cafls in respect of the liability under s 74(1), he may prove for the
amount of such calls in the liguidation, administration or bankruptey of the contributory. ‘The call creates a presently
payable debt and there is no reason why it should not form the subject of a proof. Paragraph 8 of Sch 4 to the 1986 Act
expressty gives power to a liquidator to prove in the bankruptey or insotvency of any contributory for any balance against
his estate. The issue is whether a proof may be Jodged by an administrator of a company in the insobvency of a member in
respect of a contingent liability under s 74(1), which is contingent an the company going into liquidation and on calls
being made by the liqnidator. The administrators of neither LBHI2 por LBL have vet given notice of an intention to
declare dividends, but the issue will becoine live if the administrators of either or both of those companies give such
notices. :

[2015] 2 ANERTI] o 163

[196] It is, in my judgment, clear that the contingent liability of a member to pay calls which may be made in a future
winding up of the company satisfies the general characteristics necessary for a provable debt in the insolvency of the
imetnber, T have earlier referred to the anthorities which establish that such liability commences with the contract by which
he became a member. In the case of a corporate member, there is no difficulty in applying the definition of ‘debrs' in r
13.12(1) to this lability. It is a 'debt or liability to which the company may become subject after [the date on which the
company went into Liquidation or prior administration} by reason of any obligation incurred before that date": r 13.12(1)
(b). In view of the contractual basis of the obligation, giving rise to the statutory liability, this would be the case even
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before the decision of the Supreme Court in Re Nortel [2013] 4 All ER 887, [2014] AC 209. There can be no room for
doubt on this conclusion, given the very broad meaning given fo that provision by the Supreme Court.

[197] Tn Re Nortel [2013] 4 Al ER 887, [2014] AC 209 (at [75]) Lord Neuberger said:

"Where a liability arises after the insolvency event as a result of a contract entered into by a company, there Is no real problem. The
contract, insofar 4 it impases any actual of contingent liabitities on the company, can fairly he seid Yo impose the mewrred obligation,
Accordingly, in such a case the question whether the Tiability falls within para (b) will depend on whether the contract was entered into
before or after the insolvency event'

This paragraph largely, but not completely, covers the present case. The statutory liability commences with the contract of
membership but the Hability is not imposed by the contract, but by the statute.

[198] Lord Neuberger went on to consider the case of obligations arising other than under a contract. He said (at [761):

"Where the liability arjses other than under a contract, the position is not necessarily so straightforward, There can be po doubt but thal
an arvangement other than a contractuel one can give rise to un "obligation" for the purposes of para (b). That seems lo foliow fromt
13.12(4)."

{199] Lord Neuberger specifically considered stafutory Tiabilities (at [77]:

Towever, the mere fact that & company could become under a Hability pursuant to 2 provision in a statule which was in force before
the insclvency event, cannot mean that, where the lisbility arises after the insalvency evend, it fulls within r 13.12(1){b}. Tt would be
dangerons (o try and suggest a universally applicable formula, given the many different stalutory and other linbilites and obligations
which could exist, Bowever, [ would snggest (bat, at least pormally, in order for a compaty 1o have ineorred a relevant "obligation”
under 5 13.12(1)(b), it must have taken, or been subjected to, some step or combination of steps which (4) had some icgal effect (such
as putting it imder some legal duty or into some Jegal relationship), and which {b) resulted in it being valnerable to the specific lability
int squestion, such that there would be a real prospect of that linbility being incurred. If these twa requirements are satistisd, itis atso, [
think, relevant to consider {¢} whether it would be consistent with the repime under which the liability i3 imposed o conchude that the
step or cormbination of steps gave rise to an obligation under r 13.12(1)(b)."

[2005] 2 A ER 11 f ar 164

{200] There can in my view be no doubt at all that the fiability of 2 member to calls under the statate iz 2 winding up
satisfies requirements (a) and (b) sct out by Lord Neuberger. The issue is therefore whether the requirement in {c) is
sattsfied.

[201) Mr Wolfson submitted that for two reasons the administrators of LBIE cannot seek to prove in an administration or
Hquidation of LBL.

[202] First, Mr Wolfson refied on the provisions of s 82 of the 1986 Act, expressly permitting a proof in respect of future
calls in the bankruptcy of zn individual debtor, He submitted that the presence of these express provisions and the absence
of any equivalent provisions permitting proof in the admintstration or liquidation of a corporate member showed that proof
for a tiability to future calls was incapable of proof in the latter. I reject this submission for the reasons already given when
earlier discussing this section. The particular incidents of personal bankniptcy made it necessary to introduce these express
provisions. Their purpose is not to create a Tight of proofin & personal bankruptey which is not present in a corporate
msolvensy.

[203] Secondly, Mr Wolfson submitted that administrators have no power to prove in respect of a contingent liability for
calls. He relied on para & of Sch 4 to the 1986 Act to which Thave already referred, conferring an express pewer on a
liquidator to prove in the bankrupicy or insolvency of a contributory, and the absence of any equivaient power for an
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administrator, as showing that administrators had no such power and as further showing that there was no provable
.. liability until a call was made.

[204] This submission appears to involve two points. The first, more general, point is that only calls which have been
made can be the subject of a proof. it follows that even in a Jiguidation, the Tiquidator could not lodge a proof in the
insolvency of a contributory untif a call had been made and then only for the amount of the call. I do not see how this
point can be spelt out of the power conferred cxpressly by para 8 of Sch 4. It cannot, by au implication which is not by any
means necessary, displace the effect of r 13.12, as interpreted by the Supreme Court in Re Nortel, Support for the
proposition that a contingent liability to pay calls is not capable of proof must be found elsewhere.

[205] The second, narrower, point is that an administrator Jacks power to submit a proof in the insolvency ofa
contributory, by reason of the absence of an express power, in contrast fo the power cxpressly conferred on a liquidator.
"The first point to make here is that, if a contingent liability for calls is a provable debt, it is open to a company which is
pot in administration or liquidation to prove for such Liability. It is true that in many cases the only estimate which could
be given of such contingent lability is nil, but there would be cases of companties whose solvency was in doubt where it
might be appropriate to put an estimate, even a substantial estimate, on the contingent liability. The compary, acling by its
directors, would not need express statutory authority to lodge a proof in the insolvency of a member.

[206] T that is right of the company before it is in administration, it must also be right of a2 company in administration.
There can be no sense in a regime which deptives the company of this right just at the moment when it is Hiely to acquire
a substantial value. Even in an administration, the power of the company could be exercised by the directors, if necessary
with the consent of the administrator under para 64(1) of Sch B1 to the 1986 Act. In my view, the adminisirator has the
necessary power under para 59(1), as being something which is 'mecessary or expedient for the management of the affars,
‘business and property of the company'. Further, para 20 of Sch 1 to the 1986

[2005] 2 ARER 111 at 163

Act confers power on an administrator to 'rapk and claim in the bankruptcy, insolvency, sequestration or liquidation of any
person indebted to the company'. Mr Wolfson submitted that there was no indebtedness in respect of a call until the call
was made, but this simply restates the first proposition that onfy an actual call can give rise to a provable debt. There can
be no doubt that para 20 enables an administrator to claim in the insolvency of any person, which must include a member,
for any provable debt, including contingent debis.

[207] Mr Isaacs, supported by Mr Wolfson, submitted that there could be no provable debt before the company weat into
liquidation because the liability was owed not to the company bl to its liquidator. The company therefore had no status as
a creditor to submit a proef in respect of calls, whether contingent, future or present. As the creditor was the liquidator,
anly the liquidator had such status. ¥t was in that sense that para § of Sch 4 to the 1986 Act was consistent with there being
no provable debt prior to the liquidation of the company.

[208] Mr Isaacs refied on the decision of Sir George | cssel MR in Re Whitehouse & Co (1878) 3 Ch D 555 The issue was
whether a confributory was entitled to set off a debt due to him from the company against calls made against him both by
the company befors the commencement of its liguidation and by the liquidator after the commencement of its liquidation.
Speaking of the statutory liability to calls made by a liquidator for the purpose of enforcing the liability under s 38 of the
Companies Act 1862 (now s 74 of the 1986 Act), Sir George Jessel said (at 599-600) '

That is a new Habifity; be i5 1o contribute; it is a new contribotion. [4 is a mistake to ¢al) that a debt due to the company. Tt is no such
thing. It is not, as has heen supposed, in any shape or way a deht due 1o the eompany, but it is a Hability fo conttibute 1o the assefs of
the company, and when we look further info the Act, if wili be scen that it is a liailiy to contribwtion fo be enforced by the liquiditor.
It i quite true that « call made before the winding-up-—and in the case before me a call was made before the winding-up--is a debt due
io the company, hut Shat does pod affect this new liahility to contripation.’
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He had earlier described the section as giving rise to a 'debt duc to the liquidator’ which could not therefore be the subject
of set-off against a debt due from the company.

[209] These observations were disapproved by Cotton LI and Lindley I.J in Re Pyle Works (1889} 44 Ch D 534. The case
concerned a mortgage of the uncalled amounts on some partly paid shares and all the present and futire property of the
company. The issue was whether the mortzages extended to the calls to be made by the liquidator in the winding up of the
company, so giving the mortgagees priority over the unsecured creditors, The Court of Appeal, affirming the decision at
first instance, held that the calls to be made by the liquidator were subject to the mortgages. As regards Re Whitehouse &
Co, Cotton L] said (44 Ch D 534 at 575):

'Although the decision of the Master of the Rolls was sight, yet in my opinion his observations upon the position of the lignidator, as
repards a call made in the winding-p upon a sharcholder who is also a creditor of the company and claims a right to set-off his debt
against (be call, were,

[2015] 2 AN ER 111 o 166

though unindentionally, emonecus; for he disallowed the set-off in that case, not on the true ground put by the Court of Appeal in Black
& Co's Case (Re Pavaguassu Steant Tramroud Co (1 £72) LR 8 Ch App 254 at 261-262, 265), but on the ground that a call 35
something that accrmes to the liquidator, and is not & sum which is really due fo the company, and tham the shareholder's debt is a debt
due to him from the company and not from tae lignidator.

The same view was expressed by Lindley LJ (at 585-586).

[210] Mr Isaacs mvited me to say that the views of Sir George Jessel should be preforred. Even if it were open to me to do
so, I would not prefer his views to those of Cotton L) and Lindley LI, which have pot subsequently been doubted.

{211] Re Pyle Works, like Re Whitehouse & Co, was concerned with a call by a liquidater of amounts unpaid on shares in
4 limited company. They were therefore calls which could have been made by the directors before the company went into
liquidation, but were instead made by the liguidator wnder his statutory powers. This was remarked on by Cotton LI and
Lindiey LJ as relevant to the issue whether the uncalled capital could be the subject of a mortgage created by the company
prior to its liquidation. There is in this respect & distinction between such calls and calls which can only be made in a
winding up. Cotton L} said (at 574-575):

‘But it was said that calls which are made after the winding-up has commenced are not 1o be considered s part of the capital of this
company, | eannot agree 1o that. Tt was argued that the liabitity to "contribute to the assets of the company", in the 38th soction of the
Act, is something entirely differant from a call made hy the directors before the winding-up, and that a call made after the winding-up
has commienced is not to be considered as a call of part of the capital of the company. Tn my opinion, that view is wrong as rogards a
case like this. We are considering the case of a call made in the winding-up of a Timited compaay--nol of a company limited by
guarantee nor of an unljmited company. In the casc of an untimited or.of & guarantec company, what can be cutled for in the winding-
up may not be, and I think is uet, considered as part of the capital of the company; but in the case of a limited compary, afithough there
is o special provision in sect. 38, sub-s. 4 as to what is 10 be done when there is 2 winding-up, yet that is merely giving the power fo
call for that part of the capital of the company which has not been catled up.'

" A similar distinction was made by Lindley L (at 584). He referred fo the moneys which are payable only on a winding up
as forming 'a statutory fund which only comes into existence when the company is in Hquidation'.

[212] I do not consider that this distmetion can justify the conclusion that, for the purposes of proof m the insolvency of a
member, a distinction should be drawn between a lability under s 74(1) of the 1986 Act to pay uncalled capital on shares
and a liability vnder that section of a member of 4 company Hmited by guarantee or of an unlimited company. In all cases,
the liability stems from the contract of membership and commences with that contract and, in all cases, it constitutes a
Jiability under the section to contribute to the assets of the company in order to fund the payment of its liabilities.
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{213] To say that the company is not a ereditor in respect of such a contingent kability under s 74, is to say that although
there is a liability, before

201572 AMER 111 at 167

a liquidation, there is no creditor. The censequence would be that the bankruptcy or liquidation of a member could
proceed to a conclusion without the possibility of any proof in respect of this liability already undertaken by the member.
Tt would in mry view be extraordinary if a liability could be avoided in this way. To suggest, as some counset did, that this
result could be avoided by a company placing itself in liquidation, even though that was both unnecessary and undesirable,
dees not strike me as an adequate response.

[214) Mr Jsaacs relied on Fry Jin Re West of England and South Wales District Bank, ex p Rranwhite (1879) 40 LT 552 at
653: ‘

Tt appears to me to be clear that the liabjiity ta contribute 1o the assets of the company while it is a poing coneern, and the [iability to
contrihute 1o the assels of the company when # is being wound 1p, are separate and distinct Habilities--the one created in cffoct by the
articles of association of the company and the deed of settlement and its registration under the 16th section of the Act; ihe other arising
only in the event of the company being wound up. Those two Jiabilities appear 10 Te fo be very different in their nature. The ane
requires payment of the amount of the calls to the company, tlse other requires payment of the amount of the calls to'the liquidator or
officer of the court; if a voluntary winding up to the Jiquidator. In the one case the payment must be made according to the diseretion
of the dizectors, and in the other not, but under ¢he direction of the court or the voluntary Jiquidator, One is for the general purposes of
the company, and fhe other is to meet (he special demands of the fund created by the statute.!

In Re White Star Line Ltd 11938} 1 Al ER 607, [1938] 1 Ch 458 the Court of Appeal said that they could see no flaw i\
the reasoning b this judgment, While obviously accepting the distinct characters of the two liabilities, this passage does
not in my judgment justify a conclusion that prior to the Jiquidation of a company there can be no proof in the insolvency
of a member of the continpent liability to mest calls which can only be made in a Hquidation,

[215] Mr Isaacs found it difficult to reconeile his subtmissions with the authorities that establish that the statutory liability,
even for ealls which can be made only in a winding up, coromence with the contract of membership. He submitted that
until there is a winding up, the statutory liability has no existence whatsoever, buf once there is 2 winding up 'it springs
back and it originates from the thme when the member becomes a member', Fle did not accept that there was a statutory
Jiability that existed 'in any meaningful sense’ before the commencement of the liquidation, T do not find that a convincing
explanation.

[216] Mr Tsaacs submitted that, even if conditions (a) and (b) stated in Re Nortel [2013] 4 ALER BB7 (at [77]) were
satisfied, the precondition in (¢} would not be satisfied. He submitted that it would not be consistent with the regime under
which the liability in s 74(1) is imposed to conclade that an obligation under r 13.12(1)(b} arises, at any rate prior to the
commencement of the liquidation of the company and probably not until a call is actually made, Mr Isaacs relied on three
grounds for this submission.

[217] First, he relied on the many provisions to the effect that a call can be made and enforced only by a liquidator under
the powers of the court delegated to him by the legisiation. Ualike the liability arising on the isswe of a
[20157 2 ATTER 111 at 168

contribution notice which was in issue in Re Nortel, the Hability in issue in this case can arise only in the liquidation. of the
company. I have addressed this submission when concluding zbove that the company can propetly be regarded as the
creditor for the purposes of proof in the insolvency of a member prior ta the ligaidation of the company.

[218] Secondly, Mr Isaacs relied on the provisions which exist for the protection of contributories when the liquidator
settles 7 list of contributories and makes calls: see 1r 4.196, 4.198, 4.199 and 4.202. These protections are not operable in
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circumstances where the company, whether acting by its directors or an administrator, lodges a proof in the insotvency of

. a member. [ am not persuaded hy this. It is true that r 4.198 enables a person entered on a list of confributeries to object,
but the trustee or liquidator or administrator of an insolvent member would be entifled to reject a proof. Likewise, I do not
follow why any other objections which could arise in the event of a liquidation conld not also be taken in considering a
proof of debt. Insofar as the member would be entitled to look to other members to share in the liability in the event of
calls made in a liquidation, this can be factored into the estimate of the member’s contingent liability for the purposes of
proof.

[219] Thirdly, Mr Isaacs submitted that there would be some surprising results if a proof for a contingent liability was
possible before the company went iato liquidation.

[220} It was said, first, that it could involve the imposition of a greater liability than that provided by s 74, because the
administrator of the company would use the proceeds of proof in the payment of the costs and expenses of the
admintstration and the payment of its debts and, if the company were then to go into Hquidation, further calls could be
‘made by reference to the amount of the costs of the liquidation and the debts requiring payment. As an administrator is the
agent of the company, most if not all expenses of the administration are also liabilities of the company, for which a
member with unlimited liability will be liable.

[221] Secondly, a past member has no liability to confribute under s 74 if he ceases to be a member for one year or more
before the commencerent of the winding up. This, it seems to me, wonld be one of the factors taken into account in
estimating the amount of the Hability.

£222] Thirdly, if a company in administration could prove in the insolvency of a member, it should also be able to do so
before it goes into administration but, said Mr Isaacs, this is an odd result for a company which is not even in any
insolvency regime. This no doubt would mean in many cases that the coptingent liability would be estirnated to have a
value of nit but it does not mean that in principle the liability is incapable of proof,

[223] Fourthly, the member would not be able to take advantage of the rights conferred on it by the legislation in the event
of a call in a liguidatior, in particular the right to share in any adjustment of the rights as between contributories. Again,
this appears to me to be a matter which can be taken acconot of in estimating the value of the ¢laim, having regard to the
amount which the company would be likely to be able to recover from other coutributories.

{224] Fifthly, Mr Isaacs relied on the effects of s 82 of the 1986 Act, when read with Martin's Patent Anchor Co Ltdv
Morton (1868) LR 3 QB 306. In that case, a former bankzupt who had received his dischmrge but retained partly paid
shares sought to rely on s 75 of the Companies Act 1862, the predecessor to § 82(4}, to argue that he was released from
any liability to pay up the shares because a :
[2015] 2 A0 ER 117 of 169

proof could have been lodged in his bankmptcy in respect of future calls. Such a result would, in the words of Blackburn J
{at 311) be 'a monstrous injustice’. It was avoided because what is now s 82(4) applies only where the bankruptey is still
pending when the winding up takes place. Mr Ysaacs submitted that it would be strange if there were 2 different result if
the member were a company in administration or liquidation. I do not cons ider that it wouid be strange if there were
different consequences, in view of the very different circumstances of a distributing administration or liquidation of a
company, as opposed to the bankruptcy of an individual. It is the fact that an individual may be discharged from
bankruptcy, still holding his partly paid shares, which creates a real difference in circumstances. No such possibility exists
{0 relation to an insolvent cornpany in a distributing administration or liquidation.

[225] In any event, s 82 applies only where the company iw itseif in liquidation. Tt has no bearing on whether a company
which is not in liquidation may prove for a contingent lHability in respect of future calls in the administration or liquidation
of a corporate member. It was held in Re McMahon [1900] 1 Ch 173 that a company, while 4 going concemn, was cntitled
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to prove in the administration of the insolvent estate of a deceased shareholder for the estimated value of the liability to
future calls in.respect of the shares registered in the name of the deceased. Accepting that the proof was in respect of a
fiability in respect of calls which could be made before the company was in liquidation, it nonetheless establishes that
there is no restriction o a proof for future calls to those cases where the insolvency of the company and of the
confributory are concurrent. 1t is also worth observing, as did Stirling J in his judgment (at 178), that at the time when s 75
of the Companics Act 1862 was enacted and when Martin's Patent Anchor Co Ltd v Morfon was decided, the right of
proof in a bankruptcy did not generally extend to contingent liabilities. Stirling J regarded s 75 of the Companies Act 1862
as a step by the legistature towards the widening of the circumstances m which contingent liabilities could be proved,
rather than as providing an inference that companies, while going concerns, did not enjoy a right of proof within the terms
of the later bankruptey legistation, :

[226] T conclude, therefore, that LBIE, acting by its administrators, is entitled to prove in an administration or liquidation
of LBL or LBHIZ for their contingent Lability arising in a liquidation of LBIE under s 74(1).

Set-off in the administration or liquidation of the members

[227] If, as | have held, the adminisirators or subsequent liquidators of LBIE are entitled to prove in the administration or
subsequent liquidation of LBL and LBHI2, the question arises whether, by reason of the mandatory application of
insolvency set-off in the administrations or liquidations of LBL and LBHIZ, the claims of those companies against LBIE
‘as creditors should be sct off against LBIE's claim against them as contribirtories.

[228] Free from any authority, I would conclude that mandatory insolvency set-off applied in these circumstances, It is
displaced in the liquidation of the company whose Tiquidator is making the calls because of the contributory rile. As
discussed earlier, the contributory rule prevents a contributory from sharing in a distribution of the estate as a creditor until
he confributes the amount which he is liable to pay. This flows from the statutory regime applying to the company in
liquidation, The contributory rule, as applied to the liquidation of the company whose liquidator is making calls, has no
obvious application in

[2Gi35] 2 A0 ER 111 at 170

the administrations or liquidations of the contributories. So far as the uther persons interested in the winding up of their
estates, the creditors, LBIR is simply another creditor.

[229] This has long been established as the position in the bankruptcy of a contributory. The point arose in Re Duckworth
(1867) LR 2 Ch App 578. The debtor was the holder of 100 shares in a company and was also a creditor of that company.
The campany was ordered to be wound up add six months Jater the debtor executed a deed of assignment to trustees for
the benefit of his creditors which was duly registered under the relevant legislation. The Tiquidator made a call on the
shares and applied to the Court of Bankruptey for an arder that the frustees pay the dividend on this claim due under the
deed of assignment. Giving a judgment with which Turmer LJ agreed, Lord Cairns LT held that the bankruptey ofthe
contributory was subject to the bankruptey statutes. The contributory rule, as taid down in Grissell's Case decided only
nine months earlier, had no application. Grissell's Case would, of course, apply in the liquidation of the company if the
debtor's trustees had sought to prove his debt in that liquidation. This decision was taken as correct by the Court of Appeal
in Re GEB (a debror) [1903] 2 KB 340 (see, for example, Romer LT (at 352)) and it has never been doubted. I find it
difficult to see why the same reasoning would not apply it the Rouidation of a corporate contributory.

[230] However, Wright Y held in Re Awriferous Properties Ltd (No 1) [1898] 1 Ch 691 (Re Auriferous (No 1)) that the
liquidator of the company was entitled to prove in the winding up of a corporate contributory for the whole amount due by
way of calls on the shares without set-off. ‘The liquidator of the corporate contributory could prove in the winding up of
the company for a debt due to the corporate contributory, but could receive no dividends in respect of such proof until the
Gul] amount of the calls had been paid. The requirement to pay calls in fuil before receiving a dividend on the proof in the
liguidation of the compury was decided by Wright ¥ in Re Auriferous Properties Ltd (No NT1898] 2 Ch 428, ona
straightforward application of Grisself's Case, Mr Wolfson submitted that Re Auriferous (No 1) was wrongly decided and
should not be followed. Mr Trower submitted that it was correctly decided and that it is Re Duckworth which is
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anomalous. Mr Trower pointed out that fe duriferous (No 1) was cited by Lord Walker in the passage in Re Kaupthing
[2012] 1 All ER 883 (at [52]) which | have easlicr set.out.. . , . : )

[231] It is necessary therefore to look with some care at the judgment of Wright J in Re duriferous (No I). The facts were
that African Gold Properties Ltd (the Gold company) held shares in Auriferous Properties Ltd (the Auriferous company).
In January 1896, the Auriferous company became indebted to the Gold company in the sum of £2,775. Two calls were
made by the directors of the Auriferous company in January and June 1896, making the Gold company liable in the sum
of £1,250. In December 1896 the Auriferous company was wound up by order of the court, In January 1898 the Gold
company went inte creditors’ voluntary winding up. The Gold company Jodged a proof for its debt in the winding up of the
Auriferous company. Acting by its liquidator, it issued 4 summons in the winding up of the Auriferous company, raising
for decision the question whether the debt owing to it by the Auriferous compagy could be set off by the calls due by it to
the Auriferous company. The summons was subsequently amended by also being entitled in the matter of the winding up
of the Gold company.

[232] When reading the report, I was initially puzzied as to whether fhe jssue taised by the liguidator of the Gold company
related to the winding up of ihe
[2015] 2 AHER 11J at 171

Auriferous company, rather than the winding up of the Gold company. Taking out the summons in the winding up of the
Auriferous company suggested that it was this question which was being raised. Although much of the argument of
counsel for both. parties s af least ambignous on this, it is clear from the last seritence of the report of the argument of
counsel for the Gold company and from the terms of the judgment of Wright J {particularly at 697), that the question did
indeed refate to the winding up of the Gold company.

[233] At the start of his judgment, Wright J observed (at 696) that if the Gold company had not been in liquidation it could
not have set off jts claim for money lent against its liability for the amount of the call, He referred to Grissell’'s Case and
continued (at 636):

“The grotmd of the rute is that all contributions from sharcholders enforcsable in the Houidation are by the Companies Acts made
applicable for the paysuent of the company's ereditors pari passu ... and that a person who 35 a creditor and also a coniributory cannot
be allowed 10 do what might amount 0 paying his own claim in full out of 1 fimd which ought to be distributed rateably ..

He continued by observing that the amount due in respect of the calls was enforceable by the liquidator of the Auriferous
company by a balance order as a confribution to be made in the winding up of the Auriferous company and could not be
the subject of set-off. The judgrment thus far focused on what would happen in the winding up of the Auriferous company.

[234] Wright } continued (at 696-697} by saying that 'in the present case it happens that the Gold Company is also In
liquidation, and the question is, What is the cffect of this? He then summarised the effect of Ke Duckworth.

£ the Gold Company had heen a bankrupt individual instead of being a company in ligaidation, the liquidator of the Auriferous
Compuny must have coforeed his claim io the bankruptoy and according jo hanksupicy law, which even before and apart from the
Judicatore Aet would have allowed the set-off ..

[235] He continued that in the case before him the creditor-contributery was nat a bankrupt individual but a company in
liquidation and 'therefore, the particular ground on which Re Duckworth was decided is not applicable.’ e said that it was
not therefore the bankruptey legislation which applied, but the Companies Acts as administered in the Chancery Division,
He continued (at 697-698):

'And the simple question is whether s. 10 of the Judicature Act, 1375, has introduced inio the law of the winding-vp of companics the
bankroptoy rules as to sef-off, so as (o allow a set-off apainst lisbility for the amount of unpaid calls in the case ofa company
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constituted with Tiaited Tiability. Tt seems ta me that this question is decided in effect in the negative by Gill's Cuse {Re General Works
Co (1879 12 Ch D 755), which was cited with approval in the Court of Appeal in Iir re Washington Diemond Mining Ce ([18931 3 Ch
95); and that the lquidutor of the Aurifercus Copipiny i entitled to prove in the winding-up of the Gold Company for the whole
amoust stil] due upen the shares, leaving fhe liquidator of the Gotd Company to his right of proof in the winding-up of the Aunferous
Company for the money leat. 1 is true that in Gill's Case the

[2013]2 AHER 111 ar 172

creditor-contributory was nol 2 company in liquidation, but that circumstance does 1ot prevent it from heing in paint as a decizion that
ihe bankruptey [aw of set-off is not impuried by the JTudicature Act into the law of companies 80 s 1o allow a sel-off against calls,
though for other purposes there may be the same right as in bankruptey (sce in Ex parte Theps {Re Milas Tramways Co, ex p Theys
(1884) 25 Ch D 587)) to a set-off of cross-claims as existing at the time of the bankruptey. fr re Duclworik has, therefore, no
application.’

[236] As appears from that passage, it was reliance on the decision in Re General Works Co, Giil's Case (1879) 12Ch D
755 which led Wright J to hold that there could be no set-off, not only in the liquidation of the company but also in the
liguidation of the corporate contributory. In this way he distinguished the position of an individual contributory in
bankruptcy.

[237} In. Gill's Case, Mr Gill had obtained a judgment for £501 against the General Works Co Ltd before it was wound up
by order of the cowrt. Mr Gill was the holder of unpaid shares, on which a call was made by the liquidator giving rise to a
liability on his part of £220. Mr Gill claimed the right to set off his debt of £501 against the call and to prove in the
winding up for the balance. The liquidator issued a summons to enforce payment of the call which Mr Gill defended on
the basis of the right to set-off which he claimed. Bacon V-C decided the case on a straightforward application of
Grissell's Case, He said (at 757-758):

"The law vests in the lignidator the control of all the assets of the company, and the assets of the company in this case consist of,
amongst othors, 4 sum which Wi. Gill undertook 1o confribute to the assets of the company, whatever might happen. Though he has
become a creditor, e st permit the assess 1o be reafized, including the calls on him. Even if he has obtained 2 mdgment against the
sompeay, he cannot levy any execution under it 50 28 to get al assefs in the lands of the official liquidator ... Mr, Gill is nothing better
than a partuer in u concern which has becosme insolvent, and if T were Lo adopt his contention, the result would be to allow one creditor
amly to recover 208, in the pound, while all the other creditors had 10 be satisficd with littls ar nothing,.'

[238] I do not see how the decision in Gill's Case can assist in the conclusion that there is no set-off in the liquidation of a
corporate contributory. It was concerned with the winding up of the company, ot the corporate contributory. After the
passage in his judgment ([1898] 1 Ch 691 at 697-69%) which I have cited 2bove, Wright J continued (at 698) that the view
which he ook 'seems to be consistent with all the decisions on s, 101 of the Act of 1862 since the Judicature Act' and he
cited Re Anglo-French Co-operative Society, ex p Pelly (1882) 21 Ch D 492 at 509 and Re Pyle Works (1889) 44 Ch D
534 per Lindley LJ. Those cases support the appiication of Grissell's Case to the liquidation of the company making the
calls. Neither case is concerned with the position as regards set-off in the liquidation of a corporate contributory and I am
not aware of any other case before Re uriferous (No 1) which dealt with that point.

[239] What is the cffect of the citation of Re Auriferous (No 1) by Lord Walker in Re Kaupthing [2012] 1 AILER 883 {at
[521)7 The first point to note is that Lord Walker was not concerned to examine the position which would apply in
201572 ALER 111 e 173

the liquidation of a corporate contributory. He was concemed with the application of the contributory rule in the
hiquidation of the company in which the calls were made. At the start of para [52] Lord Walker instanced the case of a
shareholder with partly paid shares who Is also a creditor of the insolvent company. He cited Re Auriferous {No f)as
authority for this proposition:

*Suppuse he has 10,000 £1 shares, 10p pad, and is owed £15,000, but the dividend pruspectively payable is only 30 in the pound. If
the Liquidiator calts an him for £9,000 to make his shares fully paid up, he has no right of sel-off, and to that extent he is
disadvantaged ...'
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He went on to cite Re Auriferous (Wo 2) as authority for the proposition that if the creditor-contributory seeks to prove in
the Jiquidation, the liquidator can rely on the contributory rule so that the creditor-contributory can receive nothing until he
has paid everything that he owes as a contributory. '

{240] It seems to me clear that Lord Walker is dealing with two closely related but separate issues. The first is the
unavailability of set-off, and the second is the requirement for the creditor-contributery to pay everything he owes as a
contributory before he can receive anything as a creditor, Both Issues relate to the positios in the Jiguidation of the
company, not the contributory. The entire first page of the judgment of Wright T in Re Auriferous (No I} supports that first
proposition as it applies to the liquidation of the company making the calls. Lord Walker was not concerned with the
position in the liquidation of a corporate contributory and there is certainly no indication that any argument was advanced
to the Supreme Court as to the position in those circumstances and as to whether Re Auriferous (No [y was correctly
decided. I conclude that the citation by Lord Walker of Re Auriferous (Wo {} does not amount {0 an endorsement of the
actual decision in that case.

[241] My clear view is that Re durifercus (No I} was wrongly decided. Inmy judgment, it seeks to apply the principle in
Grissell's Case to the wrong liquidation and it wrongly seeks to distinguish the position in the bankruptey of an individual
contributory, as held by the Court of Appeal in Re Duckworth. 1 note that the view is taken in Derham on the Law of Sei-
off (4th edn, 2010) that Re uriferous (No 1} is guestionable: see paras 8.74 and 11.09 (fn 36). 1 appreciate of course that
the decision is 114 years old, but it is in an area of the law which has lain dormant for all but 20 years of that period. It has
never been approved by a higher cotirt nor, so far as L am aware, applied in any other case.

1242] My conclusion is, therefore, that in the administration or liquidation of LBHI2 or LBL set-off will apply between
any claim by LBIE for an actual or contingent Liability nnder s 74(1) and those companies’ claims against LBIE.

Set-off in the administration of LBIE

{243] If, as I have held, the contributory rule does not apply outside a liquidation and therefore does not apply m the
administration of LBIE, the question arises whether insolvency set-off applies in the administration of LBIE between the
claims of LBL and LBITI2 admitted to proof and the contingent claim of LBIE to calls which may be mnade in a
subsequent Yiquidation of LBIE. T have held that such contingent claims exist and may be the subject of proofand set-off
in the administrations or Hquidations of 1LBL and LBHI2. As there are therefore cross-claims between LBIE on the one
tiand and its members on the other, it would follow that the mandatory insolvency set-off applicable in a distributing
administration by virtue of r 2.85 would apply.
: [2015] 2 A0 ER 11T af 174

[244] The question is therefore whether, given the particular characteristics of a liability to pay calls, there are reasons of
principle or policy to displace the application of set-off, just as the coptributory rule displaces set-off in a liquidation. Mr
Wolfson submits that, as there can be no set-off in a lquidation of an actual lability to pay cails against a debt due to the
company to the centributory, it follows that there cannot iu an administration be a set-off of the contingent claim in respect
of a possible call in a future Tiquidation against debts due by the company to the member. He submitted that the effect of
set-off was to discharge the relevant Labjlities to the extent of the set-off, so reducing or eliminating the liability of the
member to pay calls in a future lignidation. He submitted that such a rednction or elimination would be contrary to the
contributory rule as set out in Grissell’s Case and subsequent cases, because it would mean that the metmbers received
either full payment or a greater payment in respect of their debts than other creditors and that the company was deprived,
jn a subsequent liquidation, of its right to obtain contributions for the purposes of making distributions among creditors.

|245] These submissjons have a number of notable features. First, as Mr Wolfson I think later accepted, the effect of a set-
off of a contingent liability is not to discharge the actual liability should the contingency occur, A contingent claim is
admitted to proof in an estimated amount. To the extent of that amount, a payment or set-off will discharge the underlying
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Libility. But if the chances of the contingency occurring subsequently increase or if the contingency in fact oceurs, the
rules provide for the estimate to be increased, if appropriate to the full amount, Set-off agamsta contingent claim in
respect of future calls may therefore reduce the amount which may be recovered in respect of those calls but it will not
eliminate it Secondly, this takes no account of the particular circumstance in this case that the liability of the members is
unlimited. 1 return to this point below. Thirdly, as Mr Trower submitted, the effect of Mr Wolfson's reliance ou the
contributory rule was to turn it on its bead. The purpose of the contributory rule is to protect credifors, so that
contributories Tust pay the amount due from them te costitute the fund for distribution among creditors before they are
entitled to participate in the distribution themselves ag creditors. Reliance on this principle to enable a2 member with a
potential liability to pay calls to prove for the full amount of his claim as a creditor in an administration without set-off is a
curions application of the rule and a curious way m which to protect the interests of the other creditors.

[246] The only basis on which it might be argued that mandatory set-off in an administration shouid be displaced would
be that the set-off reduced ot extinguished the value of the Tight to make calls in a subsequent liquidation, were it to ocenr,
This is not « result which could follow in the case of an unlimited company. However large the amount of set-off allowed
against the member's claim as a creditor in the administration, the member, or his successor in title, wonld he liable
without limit to calls in a subsequent liguidation.

[247] The position as regards a company limfted by shares may be more complicated. The Hability of the member Is
Limited to the amount unpaid on his shares. Allowing a set-off of 2 contingent claim in respect of a future call would
therefore reduce the amount recoverable on a subsequent call made by a liquidator exercising his statatory powers. There
is, however, some unreality about this. The Jiability of a member to pay up his shares is enforceable by the company under
the powers contained in its articles of association before the

[2015] 2 ANER I ar 175

company goes into liquidation. As Ihave carlier held, those powers are exercisable directly or indirectly by an
admigistrator, as much as by directors when the company is under their control. The administrator of such a company
would therefore be able (o call up the amount unpaid on issued shares. Whether a set-off would then be permissible
against sums due fo the relevant members as creditors is not a matter which 1 am required te decide on this application. Mr
Trower submiited that set-off would not be permissible in those circumstances. If that is right, the concern on which Mr
Wolfson based his argument would be met. If, however, set-off were permitted, Mr Wolfson's concerns lack legal
foundation. If a set-off is permitted against a present liability to pay calls whether before an administration or in an
administration, there can be no obvious objection to permitting a set-off against a contingent tability to pay calls,

(248] Mr Wolfson sought to meet this point by submitting that, in the case of a confributory which goes into
administration before the copany goes into distributing administration or liguidation, what falls to be brought into
accourtt in a set-off is not the full value of the proof against the contributory but rather only the dividend payable in the
administration or liguidation of the contributory. LBIE would not therefore be able to claim against LBL for mere than the
dividend payable in the fatter's insolvency on a proof by LBIE in respect of the contingent liability to cails. In support of
this submission, Mr Wolfson relied on the authorities cited by T.ord Walker in Re Kauipthing [2012] 1 All ER 883 (at {15]
-[19]) and Lord Watker's analysis of them. Those were all cases involving individuals who were either liable to a fund to
which the rule in Cherry v Bowltbee applied or were contributories in a company. The right to recetve no more than the
dividend arose where the individual had died or become bankrupt before the relevant fund was constifuted by either a will
taking effect or a company geing into liquidation. In those circumstances, the person entitled to the benefit of a share in
the fand or a share in the company was not the individual but his executor or trustee in bankruptey and the amount due
from them was no mhore than the dividend payable from the estate of fhe deceased or bankrupt. No such prineiple can
apply where the contributory or member s a company. Ip those circumstances there is no change in the ownership of the
right to participate in the find ar the share in the company. The set-off which is required is a set-off of the full value of the
debts between the relevant parties.

[249} I therefore conclude that in the administration of LBIE, insolvency set-off will apply as between the claims of LBL
and LBHE as creditors and the contingent claim by LBIE in respect of calls In a possible future Jiquidation of LBIE. It is,
of course, only if the value of such contingent claims are estimated at more than nil that any set-off will occur,
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Summary of conclusions

[250] My conclusions on the issues dealt with in this judgment are:

(i) The claims of LBHIZ under its subordinated loan agreements with LBYE are subordinated not only to provable debts
but also to statutory interest and unprovable liabilities.

(ii) Creditors of LBIE whose confractua] or other clairns are denominated in a foreign currency are entitled to claim
against LBIE for any currency losses suffered by them as a result of a decline in the valne of sterling as against the
currency of the claim between the date of the commencement of the

[2015] 2 ALER 111 at 176

administration of LBIE and the date or dates of payment or payments of distritmtions to them in respect of their claims.
Such currency conversion claims rank as unprovable labilities, payable only affer the payment in full of all proved debts
and statutory interest on those debts.

{ii1) ¥f the administration of LBIE is immediately followed by a liguidation, any interest in respect of the period of the
administration which has not been paid before the commencement of the liquidation will not be provable as a debt in the
liquidation nor will it be payable as statutory interest under either r 2.88 of the Msolvency Rules or s 189 of the 1986 Act.

(iv) Those creditors of LBIE with debts which carry interest by reason of contract, judgment or other reasons unconnected
with the administration or liquidation of LBIE will be entitled to claim in a liquidation of LBIE, which immediately
follows the adoinistration, for interest which accrned due during the period of the administration, as an unprovable claim
against LBIE, payable after the payment in full of all proved debts and statutory interest on such debts.

(v) The obligation of members o contribute under s 74(1) of the 1986 Act extends not only to provide for proved debts
but also for statuiory interest on those debts and unprovable labilities.

{vi) The contributory rule (that is, the rule that a contributory of a company in liquidation cannot recover anything in
respect of any claims he may have as a creditor until he has fully discharged his ubligations as a contributory) applies enly
in a liquidation. Tt does not apply in an administration, mcluding the administration of LBIE. The equitable rule in Cherry
y Bowltbee also does not apply. '

(vii) LBIE, acting by its administrators, wiil be entitled to lodge a proof in a distributing administration or a liquidation of
cither LBL or LBHI2 in respect of those companies' confingent liabilities under s 74(1) of the 1986 Act which may arise if
LBIE were to go into liquidation. The vajuation of such claims would be a matter of estimation under the provisions of the
Insolvency Rules,

(viii) In a distributing administration or liqnidation of LBL or LBHIZ, the claims of those conpanics tespectively as
creditors of LBIE would be the subject of mandatory set-off agaiust the elaims of LBIE in respect of those companies'
contingent liabilities as contributories. 1 have reached the conclusion that the decision in Re Auriferous Properties Lid (No
7)[1898] 1 Ch 691 was wrong and should not be followed.

(ix) In the administration of LBIE the contingent liabilities of LBL and LBHI? as condributories will be the subject of
mandatory set-off against the admitted proofs of debt of those companies as creditors of LBIE.
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[251] T must end by recording my thanks to coungel and their instructing solicitors for the qualify of their written and oral
submissions and the diligence of their research into important legal issues of complexity and, i some instances, obscurity. . ...
1 will invite the parties to agree, if possible, a form of order which gives effect to this judgment.

Order aceordingly,

Peter Hutchesson Barrister (NZ).
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